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	COURSE AIMS & OBJECTIVES


The major goal of the International Islamic law (Siyar) at undergraduate/postgraduate level is to introduce candidates to Islamic notion of international law that significantly differs of that modern international law. The Islamic International Law (Siyar) deals with body of rules that regulate relations between Islamic state and other non-Muslim states that are viewed as alien states by Islamic law. The major function of the Course, therefore, is to provide a sound understanding of how Siyar (Islamic International law) evolved and developed, and to critically examine the significance of this law in the hierarchy of branches of Islamic law and Islamic state practices. 

The focus of the preliminary sections of the Course, entitled General Introduction to Islamic International Law and Basic Concepts of Islamic International Law, is an introduction to the concept and nature of the legal discipline in the hierarchy of Islamic legal subjects. This will require a study of the history, theory and sources of Islamic International Law and its modern form. 

	COURSE SYLLABUS


	                 I. General Introduction to Islamic International Law (Siyar)


1. Historical Foundations of Islamic International Law
2. Fundamentals of Islamic International Law
3. Legal scholarship on Islamic International Law
4. Sources of Islamic International Law 

	                  II. Basic concepts of Islamic International Law (Siyar)


1. Jihad, Violence and International Terrorism: Articulation of Legal Principles

2. Contextualising Jihad and the Use of Force: Intertemporal Law and Compatibilities with Modern Norms of International Law

3. The Use of Force and Religious Tolerance

4. Ideology of Tolerance and Modern State Practices

5. Modern Islamic States and Issues of Islamic Identity

	                  III. The Organization of Islamic Conference (OIC)


1. Institutions of the OIC

2. Subsidiary Organs of the OIC

3. Affiliated Institutions

4. Additional Institutions

5. Specialized Institutions and Organs

6. Standing Committees

	                 IV Application of Islamic International Law (Siyar)


1. Application of law in early and medieval periods
2. Umayyad – Byzantine Conflicts
3. Ayyubid – Crusade Conflicts

4. Ottoman – European Conflicts
5. Iran-US Disputes

	TUTORIAL ESSAYS


All candidates are required to submit one tutorial essay on the following issues below. 

Essay titles:

1.  Consider the extent to which Islamic International Law (Siyar) is comparable to Public International Law
2.  Examine and critically evaluate the role of the Organisation of Islamic Conference (OIC) in advancing the role and position of Islamic States within the United Nations and related international and regional organisations
3.  How far would you agree with the view that the concept of Jihad as Islam’s bellum Justum has been fully absorbed in the United Nations prohibition on the use of force?
The purpose of these essays is to ensure a degree of understanding of a subject by a student and to assess his/her analytical skills in regards to an examination of sources of Islamic law. The students must be able to provide critical examination of these issues stated; moreover they should be able to assess and examine concepts and notions related to legal terminology in this subject. As a result of such assessments, the students will become capable of understanding not only central concepts in  Islamic international  law, but they shall also be able to understand the process of evolution, development of the sources and disagreement between Islamic jurists whilst articulating principle of Siyar.
	COURSE MATERIALS


Course materials contained in the present manual are to be used in conjunction with Sources of Islamic Law manual
Required purchase
Primary sources and materials:

Majid Khadduri, The Islamic Law of Nations: Shaybani's Siyar, The Johns Hopkins University Press (November 28, 2001) 
Abu Ubayd Al-Qasim Ibn Sallam, The Book of Revenue: Kitab Al-Amwal (Great Books of Islamic Civilization), ed. by Ibrahim M. Oweiss, trans. by Imran Ahsan Khan Nyazee, Garnet Publishing Ltd; New Ed edition (1 Jun 2005)

Textbooks:
Labeeb Ahmed Bsoul, International Treaties (Mu'ahadat) in Islam: Theory and Practice in the Light of Islamic International Law (Siyar) According to Orthodox Schools,  University Press of America (15 Dec 2007)
Islamic International Law and Jihad (War) Law Handbook, USA International Business Publications, Intl Business Pubns USA; 6 edition (7 Feb 2007)

Recommended Purchase:
G.H.A. Juynboll, Encyclopaedia of the Canonical Hadith, Brill, Leiden, 2007, 

Nizam al- Mulk, The Book of Government or Rules for Kings: The Siyar Al Muluk or Siyasat-nama of Nizam Al-Mulk , ed. and trans. by Hubert Darke,  Routledge Curzon (21 Dec 2001)
Michael Lecker, The "Constitution Of Medina": Muhammad's First Legal Document (Studies in Late Antiquity and Early Islam), Darwin Pr (30 Jul 2005)

	COURSE ASSESSMENT


Same comments as sources of Islamic law
All candidates for the 2008-2009 Islamic International Law Course will be required to sit a three-hour  University Examination and to submit one Assessment Essay.

University Examination
Candidates will be required to sit a Three-hour examination in the Spring of 2009. The Examination will consist of Essay Questions and a section of Problem (fact-scenario) Questions. The format of the Examination Paper will differ this year in that candidates will be required to answer three questions: one Essay Question and one Problem (fact-scenario) Question and any one other. The Examination will contribute 75% to the final assessment of each candidate for this Course.

Candidates are advised that unannotated materials may be taken into the University examination. These are: 
Majid Khadduri, The Islamic Law of Nations: Shaybani's Siyar, The Johns Hopkins University Press (November 28, 2001)
and either: 

Islamic International Law and Jihad (War) Law Handbook, USA International Business Publications, Intl Business Pubns USA; 6 edition (7 Feb 2007)
‘Unannotated’ is defined as:

Where the materials allowed to be taken into an examination by the candidate must be ‘unannotated’, this is to be taken to mean no annotations whatsoever are allowed excepts for:

a. underlinings and ‘highlighting’

b. cross references to other statutory materials

c. index tabs

Assessment essay
25% of the Course will be examined by a compulsory Assessment Essay. Titles for the Assessment Essay may be forwarded by the candidate him/herself, but this must be submitted for approval to the candidate’s tutor. Alternatively, candidates may select an Essay title from those provided in this Manual. In this instance, there is no need for the candidate to submit his/her Essay Title for approval.

Candidates are instructed that the word length of the Assessment Essay MUST NOT EXCEED the prescribed limit of 3500 words. Candidates are warned that Assessment Essays in excess of this delimitation will incur penalty. 

	TEACHING ISLAMIC INTERNATIONAL LAW (SIYAR)


The teaching Islamic international law is not all the same as teaching modern international law. Islamic international law like Islamic law itself is closely tied with notions of religion and spirituality. Modern international law has been inspired by and is based on Judeo-Christian traditions and values and in this regard the involvement of Islamic International has been minimal.


The student who enters the study of Islamic international law should not expect that this subject shall not pose any difficulties for him since he or she is already familiarized with the concepts of international humanitarian law. The concepts of modern international law are significantly different from concepts of Islamic international law and yet as our course will examine there are a number of overlap themes and compatibilities within the two systems.. 


One shall familiarize himself or herself with major aspects of Islamic history in order to understand how one or another concept or legal institution evolved. Thus, for instance, it is necessary to know well the history of evolution of first Islamic community in Medina and trace its development through history of relations with other tribes of contemporary Arabian Peninsula. Without knowledge of these aspects one shall not understand how institution of war evolved into mainstream Islamic law. The familiarization with history of Umayyad and Abbasid caliphates is must since without proper knowledge of relations of these states with their Christian contemporaries it is difficult to perceive why certain legal rules related to interstate diplomacy emerged in Islamic law.  

A companion study has highlighted the complexities inherent in enunciating absolute principles of the Sharia and the Siyar.
  Notwithstanding complexities in formulating precise legal principles, it remains clear that Sharia and Siyar have been intimately involved in the growth of international law.  Significant legal norms, as this chapter examines, have had their origins in the Islamic world.  Many contemporary laws establishing inter alia commercial, contractual and humanitarian norms are informed by Sharia.
  There is concern and disappointment with the ‘eurocentricism’ which has meant a negation of the contributions which other civilizations have made in shaping the law of Nations.
  In the stereotypical negative images Islam is exclusively and invariably associated with destruction and violence.  Insights into the profound spiritual and jurisprudential richness in the Muslim traditions are required to overcome the existing preconceptions and prejudices towards Islam and Muslim States.


A second defect in the western understanding of Islamic International law and which needs urgent rectification–is the stereotypical representation of the Islamic concepts of Jihad, freedom of religion and minority rights.  There is much adverse publicity that Islamic International law advocates violence and terrorism.  There are tensions from within the Muslim community and jurists differ as to the precise scope of the application of Jihad.  Having taking account of these strains and stresses, as this chapter explores, it would still be erroneous to assume that terrorism and aggression forms an inherent part of Islamic State practices.  The concept of Jihad, as Islam’s bellum justum, it is contended, has been firmly absorbed in the United Nations prohibition on the use of force.  The implementation of the norms of religious tolerance and minority rights, have arguably been more controversial.  As this chapter explores, different approaches have characterized the practices of modern Islamic States.

	CONTEMPORARY CASES INVOLVING ISLAMIC LAW AND STATE PRACTICES


767 Third Avenue Associates v. Permanent Mission of the Republic of Zaire to the United Nations (1993) 988 F. 2d 295

Aerial Incident of 3 July 1988 (Islamic Republic of Iran v. United States of America) [1989] ICJ Reports 132

Abbasi (R on application of) v Secretary of State for Froeign and Commonwealth Office [2002] EWCA Civ 1316 

Aden and Others v Council and Commission T–306/01 R_1 

Al-Megrahi v HM Advocate, Opinion in Appeal against Conviction, 14 March 2002 (Appeal No; c104/01) 

Her Majesty’s Advocate v Megrahi, No 1475/99, slip.op. (High Ct. Judiciary at Camp Zeist Jan. 31, 2001) reprinted in 40 ILM 582 (2001). 

Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal) case [1990] ICJ Rep 64

Barcelona Traction, Light and Power Co. Case (Belgium v. Spain) TA \l "Barcelona Traction, Light and Power Co. Case (Belgium v. Spain)" \s "Barcelona Traction, Light and Power Co. Case (Belgium v. Spain)" \c 1  [1970] ICJ Rep 1970, 3

Case concerning the Aerial Incident of 3 July 1988, Islamic Republic of Iran v. United States of America, 22 February 1996, General List No 79 <http://212.153.43.18/icjwww/icases/iirus/iirus_iorders/irus_iorder_19960222.pdf.>

Case Concerning United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran) Request for the Indication of Provisional Measures [1979] ICJ Rep 7

East Timor Case (Portugal v. Australia) [1995] ICJ Rep 90

Frontier Dispute Case (Burkina Faso v. Republic of Mali) TA \l "Frontier Dispute Case (Burkina Faso v. Mali)" \s "Frontier Dispute Case (Burkina Faso v. Mali)" \c 1  [1986] ICJ Rep 554

 TA \l "Guinea-Guinea Bissau Maritime Delimitation Case" \s "Guinea-Guinea Bissau Maritime Delimitation Case" \c 1 Land, Islands and Maritime Frontier Case: El Salvador v. Honduras (Nicaragua Intervening) TA \l "Land, Islands and Maritime Frontier Case: El Salvador v. Honduras (Nicaragua Intervening)" \s "Land, Islands and Maritime Frontier Case: El Salvador v. Honduras (Nicaragua Intervening)" \c 1  [1992] ICJ Rep 351

Legal Consequences for States of the Continued Presence of South  TA \l "Barcelona Traction, Light and Power Co. Case (Belgium v. Spain)" \s "Barcelona Traction, Light and Power Co. Case (Belgium v. Spain)" \c 1 Africa in Namibia (South West Africa) Notwithstanding Security Council Resolution 276  [1971] ICJ Rep 16.

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (2004) <http://www.icj-cij.org/icjwww/idecisions.htm> 

Libya v UK; Libya v US Question of Interpretation and Application of the 1971 Montreal Convention Arising from the Aerial Incident at Lockerbie, Order of 14 April 1992 [1992] ICJ Reports 3.

Libyan Arab Jimahuriya v. USA, [1988] ICJ Rep 115

Nicaragua Case (Merits) [1986] ICJ Rep 14

Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie, Libyan Arab Jimahuriya v. United Kingdom Judgment, [1998] ICJ Rep 9

South West Africa Cases TA \s "South West Africa Cases"  (Second Phase) [1966] ICJ Rep 6

Sovereignty over Certain Frontiers (Belgium XE "Belgium"  v. the Netherlands) TA \l "Sovereignty over Certain Frontiers (Belgium v. the Netherlands)" \s "Sovereignty over Certain Frontiers (Belgium v. the Netherlands)" \c 1  [1959] ICJ Rep 209

State Bank of India v. The Custodian of Evacuee Property, West Pakistan, (1969) PLD, Lahore, 1050

Taba Award (Egypt XE "Egypt"  v. Israel XE "Israel" ) TA \l "Taba Award (Egypt v. Israel)" \s "Taba Award (Egypt v. Israel)" \c 1  (1989) 80 ILR 224

Temple of Peach Vihear Case (Merits) (Cambodia XE "Cambodia"  v. Thailand XE "Thailand" ) TA \l "Temple of Peach Vihar Case (Merits) (Cambodia v. Thailand)" \s "Temple of Peach Vihar Case (Merits) (Cambodia v. Thailand)" \c 1  [1962] ICJ Rep 6

Rann of Kutch Arbitration TA \l "Rann of Kutch Arbitration" \s "Rann of Kutch Arbitration" \c 1  (1968) 50 ILR 2

The Case Concerning Questions of Interpretation and Application of the 1971 Montreal Convention Arising from the Aerial Incident at Lockerbie (Libyan Arab Jimahuriya v. United States of America) 2003, 10 September General List No. 89 <http://212.153.43.18/icjwww/idocket/ilus/ilusorder/ilus_iorder_20030910.PDF.>  

United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran), [1980] ICJ Rep 3

Western Sahara Case [1975] ICJ Rep 12

	OVERVIEW OF ISLAMIC INTERNATIONAL LAW (SIYAR)


Amidst the largely Christian oriented impressions which have been instrumental in formulating the principles of international law, there were a number of exceptions. One of the key exceptions was provided by the rise and spread of Islam.
  The present analysis projects the view that the Sharia and Siyar not only have had considerable inter-action with International law, Siyar has in many ways been instrumental in developing the law of nations.  The Qur’an and Sunna have confirmed the sanctity of treaties and devised legal principles on the treatment of aliens, freedom of the high seas, diplomatic protection and expropriation of property.
  The Sharia and Siyar have made invaluable contributions to modern environmental laws, and to the establishment of modern regimes of human rights law and international humanitarian laws.

Within Islamic law, treaties are akin to contractual obligations governed by the following fundamental principles.  Firstly, freedom to enter into treaties is subject to the proscription that the treaty must not contain provisions contrary to Islam.  Secondly, all treaty obligations must be respected and be followed in good faith, representing the modern international legal norm of pacta sunt servanda.
  The Qur’an ordains Muslims ‘to fulfil the covenant of God when you have a covenant and break not oaths after their confirmation’.
  Indeed this law of respecting international obligations is so strong that it could even override traditional principles of jihad.  As the Qur’an commands ‘. . . but if they seek your aid in religion it is your duty to help them, except against a people with whom ye have a treaty of mutual alliance’.
  The tradition derived from Prophet Muhammad also confirms the sanctity and observance of treaty obligations.  As the founder and head of the first Islamic State, Prophet Muhammad entered into a range of international agreements and emphasised their compliance.
  The sanctity of treaties now forms part of the established code of the State Practices of the international community, including all the Muslim States.  Thirdly, Islamic law ordains that there must be genuine consent for parties entering into a treaty arrangement and its provisions must not be coercive, unjust or oppressive towards one party.  The practices of Muhammad as head of the State again provide the primary example.  Thus, in his treaty with the Christians of the town of Najarn in Arabia, the prophet cancelled the riba (usury) accrued to their debts that had accumulated from pre-Islamic times.

The significance of international trade and commerce also forms an essential feature of Siyar.  The Siyar confirms and develops international trade and commerce and has a particular bias towards laissez-faire.  According to one authority 

[a] dissertation has been written on the commercial language of the Koran, showing that the tradesman Prophet could not keep free of metaphors taken from his business.  ‘God’ he repeatedly says, ‘is good at accounts’.  The Believers are doing a good business, the unbelievers a losing trade.  Those who buy error for guidance make a bad bargain. . . .[e]ven when he was sovereign at Medinah he did not disdain to buy goods wholesale and make a profit by selling them retail; while occasionally he consented to act as auctioneer.

From the Sunna of Muhammad, the interest of the Prophet in international trade and commerce becomes self-evident.  It is well established that he had travelled and conducted business as a merchant in various countries.
 He chose his first wife Khadija, the wealthy businesswoman and financier, and established his reputation as an honest and committed trader.  Subsequent Islamic practices reinforced these principles of international trade.  International Commerce and trade acted as important tools for the expansion of the frontiers of Islam.  Islamic ideals of commerce as well as commodities were exported from Arabia to the West to China and the Far East.  According to Udovitch, the ports of Basra and Baghdad emerged 

[a]s the hub of a flourishing international trade with goods as prosaic as paper and ink and as exotic as panther skin and ostriches streaming into Mesopotamia from the four corners of the globe.  Here they were either sold, or transhipped by caravan to the Mediterranean coast or by caravan or ship on to further East.  Sustaining long distance trade . . . regardless of its absolute volume, implies a fairly advanced degree of commercial techniques available to those engaged in this trade.  Conversely, a clear understanding of the framework within which commerce was, or could have been carried out would offer us a valuable indicator of the level of this aspect of economic life.

The advanced commercial techniques, as referred to by Udovitch, were based on laws and regulations, some of which had a substantial imprint on subsequent developments within international and national commercial norms.  In its interaction with the West, Islamic commercial law left a substantial imprint.  Bills of exchange and assignments of debts, also referred to as the hawalah, were practised by Islamic States as early as the eighth century A.D.
  The concepts and mechanisms derived from hawalah were introduced in the European continent during the twelfth century A.D.  The Sharia also developed the system of partnership laws, including the mufawada (unlimited, universal partnership) and inân (limited investment partnerships).
  Islam impacted upon the development of trade and economic laws and commercial codes of the domestic legal systems of several European countries.  Mahmassani alludes to French business transactions, pointing that the concept known in France as aval is derived from the aforementioned term, hawalah.
  The Islamic regulations of inân appear to have influenced the development of English commercial laws regarding ‘occasional partnership’
 and the doctrine of ‘trust’ has arguably derived from the Sharia principles of waqf. 
  

As we have already commented, the principles of Siyar were further elaborated and expanded into a distinct legal discipline by the great Muslim jurist and philosopher Abu Hanifa.
  Abu Hanifa inspired his disciples to engage into jurisprudential understanding of Siyar.  Although for much of the preceding centuries, Siyar as an independent legal discipline was not promoted, Islamic States practices nevertheless had to formulate a series of laws in their relations with the outside world.  With the expansion of the Muslim empire, Islamic trade also expanded and blossomed.  In the second millennium, there emerged a network of commercial relations between the Islamic world and the non-Islamic nations of southern and central Europe.  In order to encourage international trade and commercial transactions, Muslim rulers provided substantial privileges.  The Ottoman rulers are renowned for initiating commercial privileges and special concessions to European nations.
  Once trade routes to India and the Far East were developed by the Europeans, resulting in, reduction in trade with the Ottoman Empire, the Ottoman Sultans provided liberal terms in their treaties to revive international trade and commerce.  Thus the Treaty of Alliance between Sultan Sulayman the Magnificent and Francis I, King of France, signed in 1535, not only granted the French subjects in the Ottoman territories the right to practise their religion but also accorded them exemptions from poll tax along with the right of trial in their consulates in accordance with their own laws.  According to article 2 of the treaty, the King of France had the right to

  . . . send to Constantinople or Pera or other places of the Empire a bailiff . . . The said bailiff and consul shall be received and maintained in proper authority so that each one of them may in his locality, and without being hindered by any judge, qadi, soubashi or other according to his faith and law, hear, judge and determine all causes, suits and differences both civil and criminal, which might arise between merchants and other subjects of the King (of France) . . .The qadi or other officers of the Grand Signior may not try any differences between the merchants and subjects of the King, even if the said merchants should request it, and if perchance the said qadis should hear a case their judgment shall be null and void.

The network of these contacts and commercial relations was so strong that it leads an authority to argue that ‘centuries of peaceful contacts and commercial relations between Islamic and non-Islamic States prior to the admittance of the Ottoman Empire to the European concert in 1856 had led to the emergence of a body of “regional or Islamic” customary rules which provided the underlying basis of such relations’.
  An examination of the Siyar also confirms that Islam developed the international laws pertaining to diplomatic missions and immunities.
  The subject of diplomatic immunities and the contributions of Islamic States in developing norms related to diplomatic protection are particularly significant to our thesis.  A detailed examination of this subject is reserved for a subsequent chapter.
  However in the overall context of Islamic law, a brief comment is nevertheless pertinent.  

Within the traditional Sharia, diplomats enjoy immunities not dissimilar to the ones provided for in modern international law.  Furthermore, in its initial phase the classical Islamic law granted widespread concessions to foreign diplomats and emissaries and their arrival was often a ceremonious occasion.  According to Mahmassani, ‘[within] Islamic practice, diplomatic agents were generally received with gorgeous ceremony.  Similar ceremonies were observed on their departure.  These ceremonies were often accompanied by great hospitality and the display of extravagant pomp and lavish processions, in order to give the emissaries the impression of the grandeur and power of the State’. 
 To facilitate international relations, and to provide adequate securities to foreign diplomats and emissaries, the Sharia also devised the concept of amân.  The pledge of amân allowed non-Muslims safety of their person and property whilst resident within the territory of Islam, the Dar-ul-Islam.  The rights under amân were extensive in nature, including the right to life and property, and remained enforceable by the heirs and legal guardians of non-Muslim residents.  The concept of amân presents a remarkable example of an egalitarian principle, a principle which continues to be invoked by modern judicial systems to protect the rights of the aliens. Thus, in one case, the Pakistan High Court had to place reliance on the amân doctrine to accord legal capacity to the successor of enemy aliens to successfully challenge the confiscation of their property.

The Court specifically noted its inability to find similar principles within the statutory provisions and within the common law.  Whilst elaborating upon the amân doctrine, the Court stated that ‘amân is a pledge of security by virtue of which an enemy alien would be entitled to protection, while he is in the dar-ul-Islam [and] no procedural technicality can take away [these] rights’.
  The amân concept is further strengthened by the Sharia principles on expropriation of foreign property. Whilst the Sharia per se does not prohibit expropriation of property, there remain the essential prerequisites of establishing compulsion of necessity, non-discrimination in acquisition and an obligation to pay compensation – points which are dealt with by the sole arbitrator Dr. Mahmassani in the LIAMCO award.

The concept of arbitration, tahkίm and mediation was developed by Prophet Muhammad and regulated by Sharia as an important mechanism for dispute resolution.
  Both the Qur’an and the Sunna project mechanisms of dispute resolution, including arbitration and mediation.  Muhammad himself acted as arbitrator in resolving disputes on numerous occasions. Arbitration was known in early Arabia among the various tribes.  It was the chief form of justice among individuals in a society where right often depended on might.  Islamic law recognised the legality of arbitration as a peaceful means of settling disputes in both civil and public law.  Prophet Muhammad was appointed as the arbitrator by the tribal chiefs of Mecca to settle disputes which arose between them about the sacred Black Stone.  There was also arbitration taking place during the reign of the fourth Caliph Alī Ibn Abī Tālib.  According to an agreement, signed in year 37 H. between Alī Ibn Abī Tālib and Muaiyah, the Governor of Syria, Caliph Alī  appointed Abu Mua al-Ash’ari and Muawiyah appointed ‘Amr Ibn al-’Ass as arbitrators to resolve a political dispute.
 

In expanding on the procedures of tahkίm within Islamic law, Zawati notes:

[a]ccording to Islamic law, al-tahkim procedure can be characterized as follows: first, the free selection of arbitrators; second arbitrators must respect the rules of Islamic law; third parties who agree to submit their dispute to arbitration must respect its ruling, and comply with its provisions; fourth, no arbitration in al-hudūd and al-Qisās (punishments stipulated in the Qurān); fifth, the award is considered null and void in two cases: if the arbitrator is not chosen freely by the parties, and if he is a close relative to one of the litigants; and finally, the arbitrator must be wise and just believer. 

Arbitration is now a key mechanism for dispute resolution both in the international law arena and within the domestic legal systems of modern States, including Islamic countries.
  

Jihad, Violence and International Terrorism: Articulation of Legal Principles

There is considerable debate as to the extent to which Sharia and Siyar sanctions aggression, violence and terrorism.
  As indicated in the introductory sections of this work, critics of Islam regard it as promoting violence and aggression. Within the legal framework, the debate centres around the concept of Jihad.  The terminology of Jihad is often erroneously applied as being synonymous to terrorism or violence. We have already noted that the term ijtihad has the same origins as Jihad; Ijtihad meaning exerting one’s faculty’s to form an opinion.
 The term Jihad is adopted from the Arabic verb Jahada, which connotes exerting oneself, labour or toil.  In essence Jihad is an expression of endeavour and struggle in the cause of Allah.
  This exertion and struggle is designed primarily through passive means; the word of God is to spread through non-violent means with persuasion as the principal avenue.  Expanding on the content of Jihad, Prophet Muhammad in his Hadith observed that the strongest form of Jihad is through persuasion.  While forming an integral part of Jihad, the use of force represents only one aspect of Jihad.  In elaborating upon Jihad, the principal source of the Sharia, the Qur’an makes the following observations:

O Ye who believe! Shall I guide you to a commerce that will save you from painful chastisement? It is that you believe in Allah and His Messenger, and strive in the cause of Allah with your belongings and your persons.  That is better for you.  If ye have knowledge, He will forgive your sins, and will admit you to Gardens beneath which rivers flow, and to pure and pleasant dwellings in Gardens of Eternity.  That is the supreme triumph.

This broad vision of Jihad is further explained by Islamic jurists.  Majid Khudduri, in his leading work, the Law of War and Peace provides the following re-statement of Jihad.  He notes

[t]he term Jihād is derived from the verb jāhada (abstract noun, juhd) which means ‘exerted’.  Its juridical-theological meaning is exertion of one’s power in Allah’s path, that is, the spread of the belief in Allah and in making His word supreme over this world.  The individual’s recompense would be the achievement of salvation, since the Jihād is Allah’s direct way to paradise . . .  The Jihād, in the broad sense of exertion, does not necessarily mean war or fight, since exertion in Allah’s path may be achieved by peaceful means as well as violent means.  The Jihād may be regarded as a form of religious propaganda that can be carried on by persuasion or by sword. 

In his recent study, Dr Hilmi M. Zawati, writes as follows: ‘Linguistically speaking, the term jihad is a verbal noun derived from the verb jahada, the abstract noun juhd, which means to exert oneself, and to strive in doing things to one’s best capabilities.  Its meaning is, in fact, extended to comprise all that is in one’s power or capacity.  Technically, however, jihad denotes the exertion of one’s power in Allah’s path, encompassing the struggle against evil in whatever form or shape it arises’.  Another leading scholar al-kāsāani in examining the subject makes the observation that ‘according to Islamic law (al-Shar’al-Islami), jihad is used in expending ability and power in struggling in the path of Allah by means of life, property, words and more’ 
 The Oxford Encyclopaedia of Modern Islamic World notes that ‘Jihad in Arabic simply means “struggle” and it came to denote in Islamic history and classical jurisprudence the struggle on behalf of the cause of Islam’. 
  

Contextualising Jihad and the Use of Force: Intertemporal Law and Compatibilities with Modern Norms of International Law

The present discussion aims to answer two key questions which have been the source of much confusion: the identification of primary components of Jihad and the debate surrounding the compatibility of Jihad with modern norms of international law particularly the prohibition on the use of force.
 Before we start our enquiry we need to remind ourselves of a number of factors.  First any analysis has to take account of the context in which Islam was revealed and was able to preserve its existence.  Islam was proclaimed in the Seventh Century AD in Arabia amidst an extremely hostile and intolerant environment.
  Violence was the norm; the Arabs being particularly intolerant when challenged upon religious and ideological positions.
  There were little constraints on the manner and usages of forces in the international relations that existed at that particular time.  In this sense it is to the credit of Islam and Sharia that it provided grounds for restricting the use of force, and regulated the conduct of hostilities with humanitarian value such as the ban on the killing of non-combatants, women, children and the elderly.

Having regard to the prevalent violence and terrorism, Islam, in its formative phases had to undergo a difficult and uncertain future.  Prophet Muhammad and his followers represented a community that faced extermination.  Indeed, Muhammad himself was forced to migrate to Medina to avoid persecution and assassination; his migration marking the beginning of the Muslim calendar.
  It was this betrayal, attempted humiliation, disregard for kinship and obligations on the part of the Quresh of Mecca that disillusioned Muhammad and the beleaguered Muslim community.  The Qur’an make the observations:

How could there be a guarantee for the idolaters on the part of Allah and His Messenger, except in favour of those with whom you entered into an express treaty at the Sacred Mosque? So long as they carry out their obligations there-under, you must carry out your obligations.  Surely Allah loves those who are mindful of their obligations.  How can there be a guarantee for the others, who, if they were to prevail against you, would have no regard for any tie of kinship or pact in respect of you.  They seek to please you with words, while their hearts repudiate them; most of them are perfidious.  They have bartered the Signs of Allah for small gains and hindered people from His way.  Evil indeed is that which they have done.  They show no regard for any tie of kinship or any pact in respect of a believer.  If they repent and observe Prayer and pay the Zakat, then they are your brethren in faith.  We expound Our commandments for a people who know. 

In the backdrop of this vulnerability and uncertainty it is to the credit of Islam that it adopted a balanced approached towards the use of force.  A number of jurists and scholars have interpreted Qur’anic verses to advance the position that the classical Siyar advocates the necessity of the use of force to spread Islam as the primary expression of Jihad.  The cited verses include:

Fight in the cause of Allah against those who fight against you, but transgress not.  Surely, Allah loves not the transgressors.  Once they start fighting, kill them wherever you meet them, and drive them out from where they have driven you out; for aggression is more heinous than killing.  But fight them not in the proximity of the Sacred Mosque unless they fight you there-in; should they fight you even there, then fight them; such is the requital of these disbeliveers.  Then if they desist, surely Allah is most Forgiving, Ever Merciful.  Fight them until all aggression ceases and religion is professed for the pleasure of Allah alone.  If they desist, then be mindful that no retaliation is permissible except against the aggressors. 

and 

Warn the disbelievers of a painful chastisement, excepting those of them with who you have a pact and who have not defaulted in any respect, nor supported anyone against you.  Carry out the obligations you have assumed towards them till the end of their terms.  Surely Allah loves those who are mindful of their obligations.  When the period of four months during which hostilities are suspended expires, without the idolaters having settled the terms of peace with you, resume fighting with them and kill them wherever you find them and make them prisoners and beleaguer them, and lie in wait for them at every place of ambush.  Then if they repent and observe Prayer and pay the Zakat, leave them alone.  Surely Allah is Most Forgiving, Ever Merciful.  If any one of the idolaters seeks asylum with thee, grant him asylum so that he may hear the Word of Allah; then convey him to a place of security for him, for they are a people who lack knowledge.

From an examination of these verses the following points emerge.  The use of force is permitted against aggressors and in self-defence.  Muslims are obliged to continue Jihad with the usage of force until the cessation of aggression, or the vindication of their rights as the case may be.  However, does vindication of rights incorporate an eventual supremacy of Islam over other religions?  In other words is it justified to use force in order to enforce the word of God? Some leading scholars take the position that classical Siyar sanctions the use of force to spread Islam and implement the Sharia.  Majid Khadduri, for instance, makes reference to Dar-ul-Harb (the enemy territory) and Dar-ul-Islam (the territory of Islam) pointing to an eventual objective of classical Siyar to continue the Jihad until all the Dar-ul-Harb came under Islamic jurisdiction.  There is also evidence that in jurisdictional expansion of Islam force was deployed, although aggression was not the sole motivating factor.
 Indeed the religious zeal blended with a desire for egalitarianism and reform.  Rom Landau’s characterisation of the conquest of Damascus by Khalid-ibn-al-walid exemplifies the earlier phase of Islamic expansion.  Landau notes ‘[I]n an age when “sack and pillage” was usual procedure followed by a victorious army on entering a conquered city, Khalid-ibn-al-walid’s terms to Damascus were humane and very modest.  In fact, it seems obvious that the Arab legions considered themselves as liberators of oppressed peoples as well as carriers of Islam’. 
  

Whilst acknowledging the extraordinary nature of the religious-reformist zeal, differing academic interpretations have been advanced.  Analysing the rationale for the use of force in this early period, Khadduri makes the point that:

The Jihād as such was not a casual phenomenon of violence; it was rather a product of complex factors which Islam worked out its jural-doctrinal character.  Some writes have emphasised the economic changes within Arabia which produced dissatisfaction and unrest and inevitably led the Arabs to seek more fertile lands outside of Arabia.  Yet this theory–plausible as it is in explaining the outburst of Arabs from within their peninsula–is not enough to interpret the character of a war permanently declared against the unbelievers even after the Muslims had established themselves outside Arabia.  There were other factors which created in the minds of Muslims a politico-religious mission and conditioned their attitude as a conquering nation. 

Elsewhere he has noted: 

In theory the dar al-Islam was always at war with dar al-harb.  The Muslims were under a legal obligation to reduce the latter to Muslim rule in order to achieve Islam’s ultimate objective, namely, the enforcement of God’s Law (the Shari’a) over the entire world.  The instrument by which the Islamic States were to carryout that objective was Jihād (popularly know as holy war), which was always justifiably waged against the infidels and the enemies of the faith.  Thus the jihad was the Islam’s bellum justum.

In his examination, Professor An-Na’im acknowledges that the concept of Jihad could be used for a variety of activities in order to further the ‘will of God’.
  The primary meaning of Jihad, according to An-Na’im is ‘“self-control” including checking any temptation to harm others’.
  However his concern is that ‘the term can also refer to religiously sanctioned aggressive war to propagate or “defend” the faith.  What is problematic about this latter sense of jihad is that it involves direct and unregulated violent action in pursuit of political objectives, or self-help in redressing perceived injustice, at the risk of harm to innocent bystanders. . .’ 
  Notwithstanding the consistent reminders that Jihad does not necessarily mean use of force, some scholars (principally from the western world) have insisted that on adopting this narrow, rigid interpretation.  Thus, for example, Roda Mushkat notes asserting that:

Islamic law enjoins Moslems to maintain a State of permanent belligerence with all non-believers, collectively encompassed in the dar al-harb, the domain of war.  The Muslims are, therefore, under a legal obligation to reduce non-Muslim communities to Islamic rule in order to achieve Islam’s ultimate objective, namely the enforcement of God’s law (the Sharia) over the entire world.  The instrument by which the Islamic state is to carry out that objective is called the jihad (popularly known as the ‘holy war’) and is always just, if waged against the infidels and the enemies of the faith.
  

This image of Jihad as an instrument of aggressive war is relished by those who claim fundamentally divergent positions between the Islamic legal order and the non-Muslim world.  Such a hypothesis, forms the basis of apprehension, tensions and ultimately the so-called ‘clash of civilizations’.  Payne contrasts as to what he perceives as the ‘western view of what religion is and ought to be, namely, a voluntary sphere where coercion has no place’.
 with that of Islam.  In this comparison the ‘emphasis on non-violence is not the pattern in the Muslim culture.  To the contrary, violence has been a central, accepted element, both in Muslim teaching and in the historical conduct of the religion.  For over a thousand years, the religious bias in the Middle Eastern Culture has not been to discourage the use of force, but to encourage it’. 

In engineering the ‘clash’, Huntington views Islam as ‘a religion of the sword . . . glorify[ing] military virtues’.
  In his perceptions ‘[t]he Koran and other statements of Muslim beliefs contain few prohibitions on violence, and a concept of non-violence is absent from Muslim doctrine and practice’. 
  This latter position of Jihad however remains contested and is largely inaccurate.  Such a narrow and myopic view is a reflection of the narrow mindedness of the critics who (while disregarding the overall historical contextual picture) place exclusive reliance on limited and very specific instances.  

It is also the case that a literal interpretation of any of the aforementioned verses of the Qur’an do not advocate a policy of Jihad, which endorses aggressions; there are substantial restraints and restrictions placed on the use of force.  This latter restrictive view is acknowledged even by scholars such as Khadduri, who have advocated a more aggressive and expansionist form of Jihad. After having made the observation which is noted above,
 Khadduri acknowledges that ‘the jihād did not always mean war since Islamic objectives might be achieved by peaceful as well as violent means. Thus the jihād may be regarded as intensive religious propaganda which took the form of a continuous process of warfare, psychological and political no less than strictly militarily’.
  In a separate study, Khadduri accepts that the notion of Islam replacing other religions ‘is not stated in the Qurān’.
  After an extensive literature review, another Islamic scholar, Dr. Moinuddin summarises his position by articulating the following four points on Jihad in so far as it relates to the use of force:

(a) that fighting in the cause of Allah is basically sanctioned by the Koran;

(b) that the permission to fight has been granted to the Muslims because they have been wronged or persecuted on the grounds of religion; hence warfare is permitted if Muslims are persecuted, because persecution is worse than slaughter;

(c) that sanction to wage warfare is, however, given against those who fight the Muslims; it is also conditioned by the stipulation that Muslims are not to begin hostilities or commit aggression;

(d) that fighting may be continued until persecution ceases or the persecutors desist. 

There is a further more substantial constituency, which views Jihad as a technique of persuasion, fundamentally antithetical to violence and aggression.  The concepts of Jihad on the one hand, and violence and terrorism on the other are described as being ‘dramatically opposed to one another’.
  According to one hadith of the Prophet Muhammad, a true Muslim is one who hurts no one by word or deed.
  In providing a commentary on this hadith, Zaki Badawi makes the observation that the fundamentals of Islamic legal system:

[a]re the protection of the community as a whole, the protection of the community as a whole, the protection of life, property, honor and sobriety.  The Muslim should commit the utmost effort towards self-improvement to be worthy and able to perform these duties.  This is called jihad, which in the mind of many people is equated with Holy war.  Acts of violence are abhorred by Islam.  War, a function of the failure of human nature, is permitted only in self-defence, and regulated by strict rule to limit its application exclusively to combatants.

It may well be that in the chronicles of Islamic history, there are instances where the lines between violence pure and simply and Jihad are blurred; certainly, wars and other societal conflicts of early Islamic experiences by their very nature were destructive and bloody.  Islam, as has been examined, in its rudimentary stages went through phases of considerable violence and terrorist activities.  Prophet Muhammad was persecuted by the residents of Mecca prior to his Hijrat, with the shadow of death placed over him.  The rule of both Uthmān ibn ‘Affān, the third rightly guided Caliph (644-656) and that of Alī Ibn Abī Tālib, the fourth rightly guided Caliph (656-661) was brought to end through their assassinations.
  

The trail of violence and terrorism has continued throughout the history of Islam.  Within their domestic, internalised frameworks many Islamic States suffer from terrorism and violence.  A whole host of reasons can be ascribed to such forms of terrorism inter alia absence of constitutionalism and rule of law, exploitation and abuse of power, dictatorship and denials of fundamental human rights, negation of right of political and economic self-determination.
  This catalogue of explanations could be extended.  It is also the case that there are examples whereby the political masters have perpetuated systematic abuse under the guise of ‘Islamisation’.
 In reality however, there is no connection between the Sharia’s principles and modern day acts of terrorism.  To the contrary there is substantial condemnation of acts of terrorism within the religious jurisprudence.  Highlighting this abhorrence for acts of terrorism, Saudi Arabia, in a recent report submitted to Counter-Terrorism Committee noted that:  

In the Islamic Shariah, . . . crimes of terrorism are included among the crimes of hirabah.  The severest of  penalties area applied to these crimes in the Islamic Shariah, as set forth in the Holy Koran [Koran 5: 33].  The crimes of hirabah include the killing and terrorization of innocent people, spreading evil on earth (al-ifsad fi al-ard), theft, looting and highway robbery.
 

Islamic legal scholars, in disassociating Jihad from terrorism, have condemned violence, genocide, and suicide bombings.
  Reiterating Islam’s opposition to genocidal warfare, Yassin El-Ayouty, cites the Qur’anic verse which notes ‘whosoever killeth a human being for other than manslaughter or corruption on earth, it shall be as if he had killed all mankind, and whosoever saveth the life of one, it shall be as if he had saved the life of all mankind’. 
  On suicide bombing or other forms of self-sacrifice he makes the following points:

[S]elf-sacrificing is a crime under Islamic law.  The terrorists claim that Muslim who sacrifice themselves in car bombings and other acts of terror are martyrs and such martyrdom is a sure way to heaven.  Islamic jurisprudence, as based on The Koran, says something completely different.  Unless a Muslim is engaged in Jihad, …self-sacrifice is anti-Islamic.  The Koran says ‘be not cast by your own hand to ruin’.  Here ruin means oblivious death.  In the eyes of Islam, a Muslim killing himself, except in Jihad, dies an apostate or Kafir (non-believer). 

A further and final argument to note is that all Islamic States have accepted the provisions of Article 2(4) of the United Nations Charter.
  Alongside other States there is a renunciation of violence, aggression and terrorism.  They have adopted this position without renouncing their Islamic credentials.  This insistence upon the prohibition on the use of force in international relations therefore points towards a compatibility of the fundamental principle of international law with Sharia and Siyar.  If there were any seeds of doubt invigorated by overzealous religious Jihadists, modern Islamic States conduct their relations on the basis of contemporary international law with article 2(4) as their central focus.
The Use of Force and Religious Tolerance

The emergence of Islam in Arabia in the seventh century and its growth at a phenomenal pace at one point threatened to overtake all other contemporary civilisations. Muhammad, the Prophet and founder of Islam, died in 632 AD. Within a century Muslim Arabs had conquered and were rulers of an area stretching from the borders of India and China to the Atlantic Ocean. 
  This was a huge empire which included much of North Africa, the Near East and Spain–‘a collection of peoples under one banner greater than any before and a domain more extensive than the Roman Empire at its height.’
  This was a remarkable achievement, unparalleled in human history.  In the words of one historian

This astonishing expansion had been achieved by a people who, if they were known at all to the great world beyond the Arabian peninsula, had been dismissed as ignorant nomads.  They had overrun something above four-and-a-half million square miles of territory and changed the course of history, subordinating Christianity to Islam in its homelands in the Near East and in North Africa and Spain, forcing the Roman Empire of Byzantium onto the defensive and converting the Empire of the Persians into a bulwark of Islam.  Human history tells of no other achievement comparable to this.  Alexander had dazzled the ancient world by his conquests, but he left behind him only legends and a few inscriptions.  Where the Arabs passed they created a civilization and a whole pattern of thought and of living which endured and still endures, and they decisively determined the future history of Europe, barring the way to the rich lands of the East and thereby provoking–many centuries later–the voyages of exploration to the West and to the South which were to nurture European power. 

As indicated above in the context of Jihad, the theory that the Empire of Islam was built around the power of sword is not reflective of a complete picture.  Contrary to commonly held views, the successes of Muslim rulers during this initial phase as well as in subsequent centuries were based on a culmination of factors, vital amongst these being the promise of religious tolerance and a more egalitarian and fairer society. 


The promise of tolerance did not presuppose equality and non-discrimination for all individuals regardless of gender, religious differences or race. Nor was tolerance shown towards all religions and minorities. Amongst the non-Muslims crucial distinctions were made between the ahal al-kitab (the Peoples of the Book) and the pagans (the non-believers).
  Christian and Jewish minorities, as the ahl al-kitab, were accorded the political status of dhimmis.
  Their existence was tolerated in return for their agreement to submission and loyalty to the Muslims and a commitment to pay a special capitulation tax, jizya. While the dhimmis were allowed to follow their own rules on matters of personal status, the ultimate determinant of this status was the Muslim State, which also excluded them from positions of authority and government.
  In explaining the relationship of Muslims with polytheists, under the rubric of ‘the Jihad against Polytheists’ Khadduri makes the following observations:

No compromise is permitted with those who fail to believe in God, they have either to accept Islam or fight . . .  All the jurists, perhaps without exception, assert that polytheism and Islam cannot exist together; the polytheists, who enjoin other gods with Allah, must choose between war or Islam.  The definition of a polytheist, however, has not been precisely given by any jurist.  They exclude not only Scripturaries (who believe in Allah though not in His Apostle) but also Magians (Zoroastrians) whose belief in Allah is obscure, but they had some sort of a book.  Polytheism seems to have been confined narrowly to paganism, with no implied concept of a supreme deity. 

It would appear that in strict doctrinal terms there was a particular dearth of tolerance for pagan or polytheist minorities. Their choices were limited: to embrace Islam or perish.
  In practice, however as Khadduri himself acknowledges, there was a huge amount of slipperiness as to those who were excluded from the description of a polytheists.  Furthermore, the show of tolerance towards the ahal al-kitab was not infrequently extended to the pagans; this was particularly the case when the Muslims began to interact with other ancient traditions such as Hinduism.
 The treatment which non-Muslim minorities received varied depending on the ruler in question, the strength of the empire and its geography. Some regimes were more repressive and intolerant than others.


Despite the presence of a system which in the light of modern developments in international law appears discriminatory, judged by the standards of the time was hugely impressive; it promised a much greater measure of tolerance than was being practised by the Christian West. According to one authority ‘[a]lthough, like Christianity, Islam was an aggressively universalist religion, it also displayed far more tolerance to followers of other faiths, and particularly Jews and Christians who, like followers of Islam were considered to be “Peoples of the Book”. Jewish and Christian Communities were, therefore, permitted a large degree of freedom in both religious and civil affairs . . .’
  It also remains the case that the practices of the Prophet Muhammad, and subsequently those of the Muslim rulers, which now form part of the wider code of Islamic law, seriously defy the ‘Western images of Muslim conquerors presenting the conquered peoples with the choice of conversion to Islam or the sword.’
 To the contrary ‘conquered Christian and Jews were allowed to persist in their beliefs because Islamic law opposes compelled conversions’.
  Commenting on the facts as they prevailed during the expansion of Islam, Eaton makes the remark that:

[t]he rapidity with which Islam spread across the known world of the seventh centuries was strange enough, but stranger still is the fact that no rivers flowed with blood, no fields were enriched with the corpses of the vanquished.  As warriors the Arabs might have been no better than other of their kind who had ravaged and slaughtered across the peopled lands but, unlike these others, they were on a leash.  There were no massacres, no rapes, no cities burned.  These men feared God to a degree scarcely imaginable in our time and were in aw of His all-seeking presence, aware of it in the wind and the trees, behind every rock and in every valley.  Even in these strange lands there was no place in which they could hide from this presence, and while vast distances beckoned them ever onwards they trod softly on the earth, as they had been commanded to do.  There had never been a conquest like this.

In view of these considerations it would be convincing to argue that the dhimmis, the ahal al-kitab in fact enjoyed a better status under the jurisdiction of Islam in comparison to religious minorities within a Christian State.
  The contention certainly appears to carry considerable weight of authority during the zenith of the Ottoman and Moghul rule.


The Ottoman rule, for several centuries, retained a vast empire with adherents of various religions.
  While religious minorities were not always treated with tolerance, the Ottomans did experiment with a special mechanism for the granting of autonomy through the Millet system – a system which allowed various religious minorities to enjoy a generous measure of autonomy, in social, civil and religious affairs.
  Van Dyke’s comment is a valid one when, analysing the Millet system, he notes ‘it was an application of the right of Self-Determination in advance of Woodrow Wilson’.
  The Ottomans also carried on with the Islamic practice of granting capitulations to Christians and other westerners. The capitulations provided a degree of autonomy and self-government including an exercise of civil and criminal jurisdiction over other co-nationals. 
   


While the interaction between the Christian West and the Muslim Ottoman Turks has been considered by international lawyers, scant attention has been paid to another Muslim Turkish dynasty – the Moghuls, whose rule over much of the Indian Sub-Continent stretched for more than 300 years. The Islamic influence provided elements of similarity in the approaches by the two empires towards their non-Muslim minorities, though there were also serious differences. Islam had reached the Indian Sub-Continent as early as 711 AD when Muhammad-Bin-Qasim, an Arab invaded Sindh and carved the way for a succession of Muslim invasions of India. However it was not until the beginning of the thirteenth century that the first Muslim empire (the Sultanate of Delhi) was established by Qutbudin Aibak.
  The prospect of Muslim rule nevertheless remained uncertain for a considerable period during the fourteenth and fifteenth centuries in the face of strong indigenous revivalist movements. Muslim control of Northern India, however, was established with the victories of Babur, a Chaghtai-Turk who laid the foundations of the Moghul empire in India in 1526. 


Unlike the position in Europe, in the Indian Sub-continent, Islam was not confronted by monotheistic religions such as Judaism and Christianity, but was met by the ancient Hindu and Buddhist traditions – a fact felt most prominently by the Moghul emperors. The antiquity of the traditions, the existent diversities of the region and the need to placate and retain the support of influential sections of all religious communities were features strongly influential in the formulation of more conciliatory and accommodating policies by the Moghuls. In addition there was also a distinct ideological factor apparent in the approach adopted by a number of Moghul emperors. Professor Alexandrowicz makes the valuable point that:

[t]he ideology of the Moghuls deviated significantly from that of the Ottoman Empire, as well as from the traditions of pre-Moghul Islamic rulers in India who had been under the political or religious over lordship of the Caliphs (at first effective, then nominal). The reign of the Moghul Emperors Akbar, Jehangir and Shajahan witnessed the victory of a secular policy in inter-group relations in India, no doubt under Hindu influence and in conditions of decline of the jihad ideology .
  

This secularist policy was most vividly represented during the reign of Emperor Akbar (1556-1605) whose own faith in Islam has been subject to suspicion and doubt.
  A number of his ordinances and practices provide remarkable examples of religious tolerance and non-discrimination. Marriages between Hindus and Muslims were deemed lawful without the Hindus having to renounce their faith. Many Hindus, in particular Rajputs, were promoted to high offices and became active agents in the administration of the country. In deference to the religious sentiments of the Hindus, the slaughter of cows was prohibited, a law which was rigorously enforced.
  In 1564, the Emperor abolished the pilgrimage tax formerly imposed on Hindus. Notwithstanding opposition from his own quarters, a year later he also abolished the much despised jizya hitherto levied from non-Muslim subjects. He followed this by enunciating the principle of Sulaakins – universal tolerance and an undertaking to respect the rights of all peoples, irrespective of religion or creed. 
 


These policies and practices of Emperor Akbar appear remarkable in the context of an era where intolerance and religious extremism were the order of the day: the contrast with the position in Europe would be striking. These virtuous policies of religious non-discrimination must nonetheless be seen in the light of overall circumstances prevailing within the Moghul Empire. The system of governance was dictatorial, repressive and barbarous; tolerance was accorded to religious and linguistic minorities so long as the established order was not challenged. Persian remained the Court language and there exists substantial evidence of rampant discrimination based on ethnic and racial origin even amongst Muslims themselves. Even the show of tolerance exhibited during the reigns of Akbar and Shah Jahan came to a halt under Emperor Alamgir and subsequent Moghul Emperors. The decline of the Empire was symbolised through its increasing intolerance towards minorities, an increase in incompetence accompanied by a rising wave of internal opposition and interest of European powers – a state of affairs not dissimilar to the Ottoman Turks during the period of their decline. The loss of Muslim Emporium in India at the hands of the British was to further escalate the problem of minority rights within the Indian Sub-Continent. Embittered at the loss of power, and reduced to a socio-political as well as a numerical minority, throughout the nineteenth century, the Muslims continued to make claims of a distinct identity and self-governance. These claims were ultimately to feature prominently in demands for an independent homeland for the Muslims of the Indian Sub-Continent.

Ideology of Tolerance and Modern State Practices

The articulation of principles and practices of modern States on delicate issues of freedom of religion and rights of religious minorities need to be analysed in the light of divergences of interpretation.  Whilst having adopted an egalitarian interpretation of the Sharia’s position on the scope of rights of religious minorities and freedom of religion, earlier sections have nevertheless indicated differences of opinions and have noted the strains that exist in the comprehension of these concepts.  Anxiety, tensions and lack of consistency have also characterised the practices of a number of Islamic States.

State practices and juristic opinion that finds modern human rights provisions such as Article 18 of the Universal Declaration on Human Rights
 and Article 18
 and 27
 of the International Covenant on Civil and Political Rights compatible with the Sharia emphasise an egalitarian and broad interpretation of Islamic values.
  The contemporary differences of interpretations of the Sharia, and its compatibility with contemporary norms of international human rights, can be established through a survey of the practices of Islamic states.

An interesting example is provided by the contrasting positions adopted at the time of the drafting of the Universal Declaration of Human Rights. A number of Islamic states were actively involved in the preparation and drafting of the Declaration.  Muslim representatives, such as Fereydoun Hoveida of Iran served on the drafting committee of the Declaration, alongside the French Professor Rene Cassin.
  Similarly, Pakistan, a state carved-out of Colonial India specifically for protecting the identity and interests of Muslims, actively took part in the preparation of the Declaration with the view that ‘[i]t was imperative that the peoples of the World should recognise the existence of a code of civilised behaviour which would apply not only in international relations but also in domestic affairs’.
  On the other hand, the travaux préparatoires of the Declaration reveals that Article 18 provisions, particularly the clause relating to the ‘freedom to change religion or belief’, generated considerable debate and disagreement amongst the Islamic states.  The provision allowing the freedom to change religion or belief had been initiated by Lebanon, a state which during the ‘1940s and 1950s was an oasis of toleration, where large Christian, Muslim and Druze communities coexisted in a pluralistic society’. 
  There was however an interesting confrontation between two states, both attempting to justify their position on the basis of Islamic Law.
  

The Saudi Arabian representative Mr Al-Barudy objected to the terminology as proposed in Article 18 of the Declaration on the basis inter alia of its incompatibility with the ordinances of Islam.  In opposition to the Saudi Arabian position, the Pakistani representative Muhammad Zafar-ullah Khan relied upon the Qur’anic verse which notes ‘let he who chooses to believe, believe and he who chooses to disbelieve, disbelieve’ and went on to argue that ‘[t]he Moslem religion was a missionary religion: it strove to persuade men to change their faith and alter their ways of living, so as to follow the faith and way of living it preached, but it recognised the same right of conversion for other religions as for itself.’
 Pakistan found no discord between the provisions of the Declaration and of the ordinances of Islam.
  The Declaration was subsequently adopted with the consent of all Islamic states, except for Saudi Arabia.
  


Notwithstanding the explicit provisions of Article 18 within the Universal Declaration, allowing for the right to change religion or belief, the existence of any such freedom or right in general international law has been cast into doubt by the opposition of a number of Islamic states.  Many of these states while purporting to follow the Sharia, differ in their position.  Some challenge the legitimacy of the freedom to change religion and base their arguments upon its incompatibility with apostasy rules within Islam, while others acknowledge the existence of such a freedom but are reluctant to forcefully assert their position.  As a consequence of opposition from certain Islamic states it proved impossible to incorporate the express provision to authorise the freedom to change religion or belief  in all of the subsequent international instruments.  


Muslim states have not been able to establish a consensual view on the meaning and content of freedom of religion within the Islamic jurisprudence.  The substantial disparities and ambivalence in approach become evident through a survey of the practices and instruments adopted by Islamic states.  Reservations (and Declarations) are frequently put in place which make specific human rights norms subject to their compatibility with the Sharia.   These reservations (and Declarations) are not followed by an elaboration as to the exact position of the Sharia on that particular subject.  Human rights obligations are also frequently drafted in an imprecise manner, which allows for a variety of interpretations.  The Universal Islamic Declaration on Human Rights (1981),
–a document prepared by a number of Islamic States including Egypt, Pakistan and Saudi Arabia under the auspices of the Islamic Council (a private London–based organisation, working in conjunction with the Muslim World League, an international Non-governmental organisation)–provides such an example. In its English version the article on Rights of Minorities provides that:

(a) The Quranic principle, ‘There is no Compulsion in Religion’ shall govern the religious rights of non-Muslim minorities’.

(b) In a Muslim country, religious minorities shall have the choice to be governed in respect of their civil and personal matters by Islamic law or by their own laws.
  


The aforementioned provisions are not explicit as to whether these principles are to be applied to all non-Muslims or are limited to the ahalal-kitab.
  Neither do they articulate the substantive rights which non-Muslim minorities have within an Islamic State.  There are also significant differences between the English and the Arabic versions, suggesting the possibility of the divergent views of the drafters of the Declaration.

Modern Islamic States and Issues of Islamic Identity

A number of modern States purport to place reliance on the principles of Sharia in implementing their domestic constitutional law and conducting their international relations.  These States represent diverse geographical, historical, political, economic and cultural features.  Islamic States also differ widely in their history and political systems, the catalogue ranging from States such as Afghanistan with a poor record of constitutionalism to Malaysia, a growing and powerful democratic State.  There is also the example of Turkey.  As a Muslim majority State, Turkey has put in place modern secular laws and is currently a strong contender for membership of the European Union.
  Notwithstanding their wide-ranging differences, all Islamic States are members of the United Nations, and have affirmed the modern principles of international law.
  Whilst endorsing the Siyar principles, these States have entered into a range of bilateral, multilateral or regional agreements related to international law, pointing to the lack of incompatibility between the two systems.  Within the United Nations System, the Islamic States have advanced international law, with emphasis on political and economic sovereignty, the right to self-determination, devolution of rights and responsibilities, and a right to development.
  Islamic States have also been heavily involved in the work of the United Nations regional commissions operating under the auspices of the Economic and Social Council (ECOSOC), and the more specialised organisations and institutions such as the United Nations Conference on Trade and Development (UNCTAD), the Food and Agriculture Organisation (FAO) and the United Nations Development Programme (UNDP).


The compatibility of International law and modern Islamic State practices, however, does not remove the central question of identity.  How can a State be identified as ‘Islamic’? In other words what are the attributes of an Islamic State?  It is extremely difficult to address the question of identity.  Indicators may point to the proportion of Muslims in a State or the system of government that is operative.  Some advocates of Islamic identity would rely upon whether Sharia is actively enforced in a State, others may acknowledge Islamic identity simply through hortatory statements in constitutional and legislative provisions.  At present fifteen constitutions name Islam as the official religion; five States have declared themselves as Islamic Republics.
  The present study while acknowledging the significance of Islamic identity amongst modern State practices adopts a pragmatic approach.  For the purposes of the present research, Islamic identity is associated with the membership of an organisation, the Organisation of Islamic Conference, which identifies itself with Islam; its primary objectives are to promote Islamic solidarity and it aspires to work for the furtherance of the interests of the Muslims across the globe.
  While the membership of the OIC is not exclusively Muslim, a huge proportion of member States do in fact have Muslim majorities.  On the other hand membership does not entail any obligations to implement the Sharia or have in place Islamic political, social or ethical frameworks.
  The discussion that follows examines the role and achievements of the OIC as an Islamic Organisation.

The Organisation of Islamic Conference (OIC)

The OIC was established in Rabat, Kingdom of Morocco, on 12 Rajab 1389H (25 September 1969).  Its establishment was a reaction against a Zionist Arson attack upon Al-Aqsa in occupied Jerusalem on 21 August 1969.   Motivated to defend the faith and integrity of the Muslim people, a large group of states united by this common cause covenanted in their first meeting held in Rabat to liberate Jerusalem and Al-Aqsa from Zionist occupation.
  Now existing as an inter-governmental organisation numbering fifty-six states, the OIC continues to pool its resources and efforts in its endeavour to present a unified voice and protect the interests of Muslim peoples and the Muslim world community.


A permanent General Secretariat was created and a Secretary General was appointed at the First Islamic Conference of Ministers of Foreign Affairs.  After the first epochal meeting in Rabat, the Islamic Conference of Foreign Ministers approved the Charter of the Organisation.
  Pursuant to Article II of the Charter, the Organisation’s objectives are:

· to promote Islamic solidarity among Member States;

· to consolidate co-operation among Member States in the economic, social cultural, scientific and other vital fields of activities, and to carry out consultations among Member States in international organisations;

· to endeavour to eliminate racial segregation, discrimination and to eradicate colonialism in all its forms;

· to take necessary measures to support international peace and security founded on justice;

· to co-ordinate efforts for the safeguarding of the Holy Places and support of the struggle of the people of Palestine, to help them regain their rights and liberate their land;

· to back the struggle of all Muslim people with a view to preserving their dignity, independence and national rights;

· to create a suitable atmosphere for the promotion of cooperation and understanding among Member States and other countries.

The Organisation is further impelled by the following principles
· total equality between Member States;

· respect of the right of self-determination, and non-interference in the domestic affairs of Member States;

· respect of the sovereignty, independence and territorial integrity of each Member States;

· settlement of any conflict that may arise by peaceful means such as negotiation, mediation, reconciliation or arbitration;

· abstention from the threat or use of force against the territorial integrity, national unity or political independence of any Member States.

Institutions of the OIC

The Conference is composed of main bodies, secondary organs, specialised institutions and standing committees. Pursuant to Article III of the OIC Charter, the Organisation establishes three main bodies: i) the Conference of Kings and Heads of State and Government, ii) the Conference of Foreign Ministers, and iii) the General Secretariat and Subsidiary Organs.  The Conference of Kings and Heads of States and Government is the supreme authority of the Organisation.  It compulsorily meets once every three years, and additionally when the interests of Muslim nations warrants it, to lay down and co-ordinate the Organisation’s policy.
  The Conference of Foreign Ministers meets once a year and whenever the need arises, to consider means of implementing its general policy and resolutions, to adopt new resolutions, and to examine the report of the Financial Committee and approve the budget.
  The General Secretariat is the executive organ of the organisation.  Headed by a General Secretary, the secretariat is entrusted with the implementation of the decisions of the two aforementioned main bodies. 


A fourth main body is in the process of being created. The International Islamic Court of Justice (IICJ) will be located in Kuwait and will be the principal judicial organ of the OIC. Its composition will constitute seven members elected by the Islamic Conference of Foreign Ministers (ICFM).  The remit of the Court will be disputes between members states, the issuing of opinions as requested by the Islamic Summit, the ICFM or by any organ of the OIC with the prior approval of the ICFM, and the interpretation of the Charter of the Organisation. 

There are a number of secondary organs and institutions that collaboratively work towards the attainment of the Organisation’s objectives; subsidiary organs, specialised institutions, affiliated institutions and standing committees (categorised by the degree of autonomy they each enjoy vis-à-vis the Organisation), have been steadily proliferating in both numbers and in terms of areas covered.  Notably, by the third year of the World Decade for Cultural Development, an initiative inaugurated by the United Nations in 1988 under the auspices of UNESCO, the Organization of the Islamic Conference had already built Islamic Colleges, and Cultural Institutes and Centres for the purpose of disseminating Islamic culture and proliferating the Teaching of Arabic, the language of the Holy Qur'an, and other languages. 

Several additional institutions have been established within the framework of the OIC and in accordance with the resolutions adopted by the Islamic conference of foreign ministers.  Member States automatically become members of these organs and their budgets are approved by the Islamic Conference of Foreign Ministers.  As we shall consider shortly, these additional institutions include the Statistical, Economic, Social, Research and Training Centre for Islamic Countries (located in Turkey), the Islamic Institute of Technology, the Islamic Centre for the Development of Trade in Casablanca, Morocco and the International Commission for the Preservation of Cultural Heritage.

The remit of subsidiary organs is both research and operational.  Several of the organs are creating and publishing databases of information collected through surveys and research. In their operational capacity, the organs set up programmes for the dissemination of expertise, training, and resources for the benefit of all member States.  At present there are ten subsidiary organs.  In establishing these agencies, the OIC commented that:

The undermentioned Centres are established within the framework of the Organization of the Islamic Conference in accordance with a resolution adopted by the Islamic Conference of Kings and Heads of State and Government or the Islamic Conference of Foreign Ministers. Member States shall automatically become members of these organs and their budgets shall be approved by the Islamic Conference of Foreign Ministers.
 

Subsidiary Organs of the OIC

The Statistical, Economic, Social Research and Training Centre for Islamic Countries (SESRTCIC)

This centre researches and compiles data regarding the economic and social structure of the Organisation’s member States. As well as exploring the potential for collaborative projects between member states in the fields of commerce and industry, the centre also examines social issues such as poverty, education, health and employment.  Recent publications include the ‘Statistical Yearbook of the OIC Countries 2002’
 and ‘Basic Facts and Figures on OIC  Member Countries 2002’.

The Research Centre for Islamic History, Art and Culture (IRCICA)

The institute provides a venue for the collaborative efforts of scholars, historians and research institutions of the member states and other countries throughout the world to study, and exchange knowledge and information regarding the history, art, science, and culture of the Muslim people. As the Secretariat and executive organ of the International Commission for the Preservation of Islamic Cultural Heritage (ICPICH), the centre organises conferences and exhibitions, as well as training courses.

The Islamic Institute for Technology (IIT) (Formerly: Centre for Vocational and Technical Training and Research (ICTVTR)   

Providing technical and vocational training to industrial, technical and mechanical instructors from all member States, this institute aims to improve human resources within, and technical co-operation between, states. The latter objective is achieved through the exchange of skilled experts and training programs, and through publications and practical workshops. Through conducting its own research in these technological fields, the institute provides advisory and consultancy services for the benefit of any government or international organisation.  

The Islamic Centre for the Development of Trade (ICDT)

To promote trade between member states, this centre provides both legal and practical advice as to how to proliferate both internal and international trade.  Moreover, the centres efforts are in abundance; not only does it promulgate trade information vis-à-vis publications and bulletins, the centre organises seminars, trade fairs and exhibitions designed to encourage states to adopt expedient strategies for trading.  

The Islamic Fiqh Academy 

The remit of this Academy is jurisprudential; it studies contentious contemporary issues and seeks to find solutions in accordance with the principles of the Islamic Sharia.  Its findings are disseminated through the Muslim community using seminars and publications, and in doing so, the Academy endeavours to provide a proper understanding of the tenets of the Islamic faith.

The Executive Bureau of the Islamic Solidarity Fund (ISF)

This subsidiary organ provides emergency aid when member states suffer from natural or man-made disasters. Moreover, as its title suggests the Islamic Solidarity Fund advances monetary assistance to Islamic communities in non-Member states for the purposes of religious, socio-economic, or cultural improvement also.  The Bureau strengthens its financial position by using its endowment, the Waqf, to acquire liquid assets; it also owns a number of fixed properties donated by the governments of member states and by Muslim organisations.

Al-Quds (Jerusalem) Fund 

The purpose of this fund is two-fold.  Firstly, it supports the Palestinian struggle for independence in and around Jerusalem, and secondly, it labours to preserve the Arab character of this city. Like the ISF, the Al-Quds Fund seeks to improve its financial position by investing in liquid assets, whilst acquiring fixed properties donated by the governments of member states and by Muslim organisations.  As shall be examined in due course, since the events of 11 September, 2001, States have placed substantial restrictions on what they perceive as terrorist funding operations.  It is troubling to note that doubts have been expressed as regards supporting the Palestinian cause.  In the light of these negative developments the existence of Al-Quds Fund itself remains doubtful.

International Commission for the Preservation of Islamic Cultural Heritage (ICPICH)

The Commission’s mandate is to raise and then distribute funds to assist member states, individually and collectively, in the preservation and restoration of items and places depicting Islamic cultural heritage, including the heritage of Al-Quds Al-Sharif (Holy Jerusalem).  Such items and places include historic cities, libraries, manuscripts and monuments.

The Islamic University of Niger
The Oum Al-Qura University was established with financial assistance from the Islamic Solidarity Fund.  In developing facilities for teaching higher education and for research in both the arts and the sciences.  The intention has been that the University will provide an adequate response to the growing need for higher education of Muslims in an Islamic academic environment, throughout the countries of West Africa.
The Islamic University of Uganda

This University was established with the help of the OIC.  In a fashion similar to the University of Niger, the University of Uganda was created with a view to developing facilities for higher education in both the arts and the sciences. Situated in Uganda, the University seeks to assist Muslims in the countries of Central and East Africa.

Affiliated Institutions

The Affiliated Institutions of the OIC consists of international governmental, professional and societal institutions of member states that were founded under the auspices of the Organisation.  The OIC states that collectively:

[t]hese group together entities or mortal persons. Membership to these institutions is optional and is open to institutions and organs of OIC Member States. Their budgets are independent of the budget of the Secretariat General and those of subsidiary and specialized organs. They were established under the auspices of the Islamic Conferences of Heads of State and Government or the Islamic Conference of Foreign Ministers. Affiliated institutions may be granted observer status by virtue of a resolution of the Islamic Conference of Foreign Ministers. They may obtain voluntary assistance from the subsidiary and specialized organs as well as from Member States.
  

Located in different cities of the Islamic world, seven affiliated institutions have been established.  They include the Islamic Chamber of Commerce and Industry and Community Exchange (ICCI) (Karachi), the Organisation of Islamic Capitals and Cities (Mekkah) and the International Association of Islamic Banks (Jeddah).  

The Islamic Chamber of Commerce, Industry and Community Exchange (ICCI)

The Islamic Chamber of Commerce, Industry and Commodity Exchange were established as a result of a resolution adopted by the Tenth Islamic Conference which took place in Fez, May 1979.
 The General Secretariat of the ICCI is headed by the Secretary-General.  The Secretary General is appointed by the General Assembly, the governing body of the Islamic Chambers.  As noted above, the ICCI has its headquarters in Karachi, Pakistan.  It’s objectives include inter alia to promote and encourage trade, industry and handicrafts among the Member States; to make recommendations for safeguarding the economic interests and commercial activities of the Islamic world; to promote co-operation between the Islamic Chambers and other international commercial, industrial and agricultural organisations, to promote the exchange of commercial delegations and to organise trade fairs, exhibitions, seminars, lectures and publicity campaigns; to promote investment opportunities and joint ventures among the Member States and to provide for arbitration in the settlement of commercial and industrial disputes; to promote exchange of commercial, technical, industrial, management and scientific information and know-how among member States.

International Association of Islamic Banks

Under the umbrella of the OIC another significant institution, the International Association of Islamic Banks was established on 21 August, 1977.  Its central offices are in Jeddah, Saudi Arabia.  The primary objectives of the association are inter alia to promote the concept and ideal of Islamic banking, to co-ordinate with Islamic banks and to resolve operational concerns of standardisation of operations and application of the Sharia.
   The association is also operative because of its undertaking and facilitating research and development in Islamic economics, providing assistance in manpower development, maintaining a databank of all Islamic financial institutions and providing technical assistance in Islamic banking.  The association aims to advance and enforce the ties and links amongst Islamic financial institutions and to promote intra-co-ordination and intra-co-operation.  It is designed to ensure the institution’s Islamic observance and character in pursuance of achievement of the common and mutual goals.  

The Organisation of Islamic Capitals and Cities

The Organisation of Islamic Capitals and Cities was created by virtue of Resolution No.(9/9-E) which was adopted by the Islamic Conference of Foreign Ministers (ICFM) in Dakar, Republic of Senegal during April 1978.  The Statute of this organisation was approved by the Islamic Conference of Foreign Ministers in Fez, Morocco, on 8 May 1979. However it was until the First General Conference of the Organization held in Al Mukarramah in January 1980 that the Organisation of Islamic Capitals was officially inaugurated. Its objectives are as follows:

1.  Strengthening the bonds of friendship, brotherhood and solidarity among Islamic Capitals and Cities;

2.  Promoting, developing and expanding the scope of cooperation among the Islamic Capitals and Cities; 

3.  Preserving the identity and heritage of Islamic Capitals and Cities;

4.  Seeking to implement comprehensive urban, architectural plans which may guide the growth of Islamic Capitals and Cities in accordance with their actual economic, social, cultural and environmental characteristics;

5.  Upgrading the standards of public services and utilities in the Islamic Capitals and Cities. 

The Sports Federation of Islamic Solidarity Games

Sports Federation of Islamic Solidarity Games was established pursuant to Resolution No. 17/11-C of the Eleventh Islamic Conference of foreign Ministers (held in Islamabad, Pakistan, in May 1980 (1400H)), and Resolution No.7/3-C of the Third Islamic Summit (held in Makkah Al Mukarramah Tarif in January 1981 (1401H)). Its objectives are as follows:

1. To strengthen Islamic solidarity among youth in member states and promote Islamic identity in the fields of sports;

2. To inculcate the principles of non-discrimination as to religion, race or class, in conformity with the precepts of Islam;

3. To reinforce the bonds of unity, amity and brotherhood among youth in member states;

4. To unify positions in Olympic International and continental conferences and meetings and to cooperate with all the international and continent sports bodies and organisations;

5. To promote cooperation among Member States on matter of common interest in all fields of sports activities;

6. To preserve sports principles and to promote the Olympic sports movement in the Muslim world;

7. To make youth in member states aware of the objectives of the OIC. 

The Islamic Committee for the International Crescent

The Islamic Committee for the International Crescent was sanctioned during the Eighth Islamic Conference of Foreign Ministers which took place in the capital of Libya, Tripoli during May 1977.   The Headquarters of the Islamic Committee are also established in Libya, in the city of Benghazi.  The principal objectives of the Committee have been to alleviate the consequential distress and suffering of natural disasters, and war: 

1. To provide medical assistance and to alleviate the sufferings caused by natural catastrophes and man-made disasters;

2. To offer all necessary assistance within its possibilities, to international and local organisations, serving humanity.

The Islamic Shipowners’ Association (ISA)

The Islamic Shipowners’ Association (ISA) was established and approved by a Statute at the third Islamic Summit Conference held in Makkah Al-Mukarramah/Taif (Kingdom of Saudi Arabia). Its mandate is:

1. To coordinate and unify the efforts of the members in realizing cooperation among the maritime companies, in Member States, to maximize profit;

2. To encourage members to set up joint maritime companies and shipping lines between member states;

3. To establish contact between the Islamic world and other countries within an integrated maritime network;

4. To develop periodical and regular freight and passenger voyages between Islamic and other countries;

5. To assist in drawing up a unified policy for the Islamic maritime transporters; and

6. To conduct studies and research in the various disciplines of maritime transport. 
 

The World Federation of International Arabo-Islamic Schools

The World Federation of International Arabo-Islamic Schools presents a useful example of the vision and foresight of the OIC.  The establishment of the Federation was sanctioned at the Seventh Islamic Conference of Foreign Ministers, in Istanbul in May 1976.  The Federation is representative of the Arab-Islamic Schools around the globe and the intention is to support and assist them.  Amongst the principal objectives of the Federation are teaching of the Arabic language and the dissemination of Islamic culture and traditions.  These objectives are attained inter alia through extending financial and moral support to the schools and cultural centres.  The Federation has provided support to the setting up of many of the religious schools, the Madrisas.  Whilst the objectives of the Federation are to be commended and applauded, there has been considerable debate regarding the role and contributions of Madrisas in enlightening the Muslim youth.  Critics of the Madrisas, have questioned the role of Madrisas.  In particular there is criticism of the rigid, intolerant and stagnated version of the Sharia that is advanced in many of these Madrisas.  In the modern phase of international law, a number of Islamic States have responded to this particular criticism by establishing a stricter regime of Madrisas and by developing a compulsory educational curriculum.
  The Federation also has a significant role in the training of personnel, capable of developing the Islamic ethos and culture in Arab-Islamic Schools.

Additional Institutions

The OIC has also established a number of standing committees for economic and trade co-operation.  The Ministerial level Committee was established to give effect to resolution No. 13/3-P (IS) adopted by the Third Islamic Summit held in Mekkah in January 1981.  The committee is entrusted with the implementation of resolutions adopted by the Islamic Conference in economic and commercial fields, examining all possible means of strengthening co-operation in those fields among Muslim States and putting forward programmes and proposals likely to improve the capabilities of Islamic States in these sectors.

In addition to establishing agencies and affiliated institutions, the OIC has also undertaken significant steps towards economic co-operation through specific treaty arrangements.  Two of these agreements are of particular importance.  The General Agreement for Economic, Technical and Commercial Co-operation among Member States of the Islamic Conference was approved and adopted in the eighth conference of foreign ministers during 1977.
  The second specific treaty agreement entered into under the auspices of the OIC is entitled the Agreement for the Promotion, Protection and Guarantee of Investments among Member States of the Organisation of the Islamic Conference.
  The agreement is aimed at encouraging foreign investments and ensuring the securities of such investments against expropriation by the host State.
  
Specialized Institutions and Organs

Specialised institutions are defined by the OIC as those that:  

[a]re established within the framework of the Organization of the Islamic Conference in accordance with a resolution adopted by the Islamic Conference of Kings and Heads of State and Government or Islamic Conference of Foreign Ministers. Membership to these organs is optional and open to OIC Member States. Their budgets are independent of the budget of the Secretariat General and those of the subsidiary organs and are approved by their respective legislative bodies as stipulated in their Statutes.

Four specialized institutions have been established and they are located within the Islamic World:

The Islamic Development Bank (IDB), in Jeddah (Kingdom of Saudi Arabia);

The Islamic States Broadcasting Organization (ISBO), in Jeddah (Kingdom of Saudi Arabia);

International Islamic News Agency (IINA), in Jeddah (Kingdom of Saudi Arabia);

The Islamic Educational, Scientific and Cultural Organization in Rabat (ISESCO), (Kingdom of Morocco).

The Islamic Development Bank (IDB)


The IDB is the international finance guild for the entire OIC.
  Whilst offering services such as equity participation, non-interest loans and lease facilities, which contribute to the promotion of social and economic development within individual member States and other Muslim communities throughout the world, the Bank also supports technical cooperation between Islamic Countries (TCIC).  Moreover, like the Islamic Solidarity Fund (ISF), the Bank provides relief to member states subjected to natural and man-made disasters.

The decision to establish the IDB originates from the efforts of Muslim Heads of States to establish a united Islamic economic and political block.  The existence of such a block was felt particularly strongly after the burning of the al-Aqsa mosque, the third holiest place for the Muslims for worship during 1969.  The al-Aqsa incident galvanised the Islamic community and prompted Muslim States to organise a series of conferences of Islamic Foreign Ministers under the auspices of the OIC.  Two conferences were held in March and December, 1970.  These conferences proved to be precursors to the Cairo meeting of February 1972 in which an important document, ‘the Institution of an Islamic Bank, Economics and Islamic Doctrine’ (more widely known as the Egyptian Study) was approved.
  The Egyptian Study proved instrumental in the drafting and ultimate adoption of the so-called ‘Declaration of Intent for the establishment of the Islamic Development Bank’ issued by the Conference of Finance Ministers of Islamic Countries (December 1973).
  The inaugural meeting of the Board of Governors took place in July, and the Bank was formally opened in October 1975.
  There are currently 53 members of the Bank, all of them States parties to the OIC.  The Bank performs wide-ranging functions.  These include participating in equity capital and granting loans for productive projects and enterprises to institutions within member States.  The Bank also assists member States in promoting foreign trade, especially in capital goods.  It provides technical assistance to member States.  The assistance of the Bank, however, is not restricted to member States but stretches to Muslims all over the world; it has established special funds to assist Muslim communities in non-member States.

The activities of the Bank, include the implementation of the task-forces on intra-trading, training, health and literacy.  The Bank has also provided assistance to member countries in relation to the World Trade Organisation (WTO) and the new multilateral trading systems.  Assistance through the Bank has been given to Muslim communities in non-member countries, and the Bank has encouraged new initiatives to promote co-operation with national, regional and international organisations.
  In addition the Bank has invested resources in establishing such projects as the Islamic Banking Portfolio (IBP), the Unit Trust Investment Fund (UIF), the Infra-Structure Fund (ISF) and the Islamic Research and Training Institute (IRTI).  These establishments, combined with recent structural and administrative changes, appear to have made the operations of the Bank significantly more effective.

The Islamic States Broadcasting Organization (ISBO)

By encouraging cooperation between member states in the field of broadcasting vis-à-vis the exchange of radio and television programmes among the broadcasting organisations of these countries, the ISBO nurtures cooperation amongst OIC member States and also stimulates the habituation of member states with each others religious and cultural heritage, and social and economic progress.  It also encourages the feeling of brotherhood among Muslim peoples and aims to unite them in the development of Islamic causes.  Importantly, the ISBO promulgates the principles of the Islamic Dawa (invitation to Islam) and encourages the teaching of Arabic and other languages spoken in the Member States. 

International Islamic News Agency (IINA) 

The agency was formally established at the third Islamic Conference held in Jeddah in March 1972.  The principal objective of the agency is to promote the exchange of information between news agencies vis-à-vis programmes of cooperation to ameliorate the member states’ understanding of each other’s political, economic and social situations. It also aims to raise the professional standards of the news media in all member states in accordance with Islamic values.

The Islamic Educational, Scientific and Cultural Organization (ISESCO)

The original idea of establishing the ISESCO was considered at the tenth Conference of Islamic Foreign Ministers, the Islamic Educational, Scientific and Cultural Organisation was formally adopted at the Eleventh Conference when Resolution No.2/11-C approved the Statute of this newly created institution.  The organisation’s headquarters are situated in Rabat, Kingdom of Morocco. The ISESCO aims to promote cooperation between member’s states in the fields of education, science, and culture. Regarding education, the organisation makes recommendations in the manner Islamic ethics and values should be integrated into the school curriculum. In the area of science, the use of modern technology and the development of applied sciences are encouraged within the boundaries of Islamic ideals, whilst cultural and educational exchanges are organised with a view to promoting world peace and security.

Standing Committees

At present, there are four standing committees; these are:

Al-Quds Committee
The Standing Committee for Information and Cultural Affairs (COMIAC)

The Standing Committee for Economic and Trade Cooperation (COMCEC)

The Standing Committee for Scientific and Technological Affairs (COMSTECH).

Al-Quds Committee

The Committee was established as a consequence of Resolution No. 1/6 -P adopted at the Sixth Islamic Conference of Foreign Ministers.  The Islamic Conference was convened during 12-15 July 1975.  The Al-Quds Committee also known as the Jerusalem Committee was established, with the following objectives:

(i) to study the evolution of the situation in Jerusalem;

(ii) to follow the implementation of resolutions adopted by the Islamic Conferences in this regard;

(iii) to follow the implementation of resolutions adopted by various international bodies on Jerusalem;

(iv) to make contacts with other international institutions that could play a role in safeguarding Jerusalem;

(v) to put forward proposals to the Member States, as well as all bodies concerned on measures to be taken to ensure the implementation of these resolutions and to face new situations;

(vi) to submit an annual report to the Islamic Conference of Foreign Ministers.

The Committee is currently chaired by King Mohamed VI of Morocco and comprises government ministers from sixteen of the OIC member states: Bangladesh, Egypt, Guinea, Indonesia, Iran, Iraq, Jordan, Lebanon, Mauritania, Morocco, Niger, Pakistan, Palestine, Saudi Arabia, Senegal, and Syria. An annual report is submitted to the ICFM.

The Standing Committee for Information and Cultural Affairs (COMIAC)


This Committee, like its two counterparts (COMCEC and COMSTECH), was established in accordance with Resolution No.13/3-P (IS) adopted at the third Islamic Summit held in January 1981; all three committees are ministerial level committees and consist of representatives from the OIC Member States.  This Committee’s responsibilities are two-fold: firstly, it must observe and ensure the implementation of the OIC’s resolutions on information and cultural affairs; secondly, it must suggest means of improving the proficiency of, and cooperation between, member states in these areas. For example, it examines the problems of childcare and the upbringing of youth in an Islamic environment.  Most notably, the committee reviews the progress of the OIC’s ‘presentation aid progress’ action plan to promote Islam as a religion of peace and progress.  The Committee’s policy recommendations are submitted to the ICFM.  Chaired by the President of Senegal, the Committee is open to all Member States and holds its meetings in Dakar.  

The Standing Committee for Economic and Trade Cooperation (COMCEC)

As noted above, the Committee was established at the same time as COMIAC and COMSTECH.  The objectives of the committee include ensuring the implementation of the OIC’s resolutions and encourages cooperation between member states, but does so specifically in relation to the fields of economics and Commerce; it develops guidelines for successful bilateral or multilateral agreements between member states in economic areas such as agriculture, communication, industry, transport and tourism, in both the private and public sectors. On receiving reports from the appropriate subsidiary bodies, COMCEC provides feedback and recommendations for better progress.  The President of Turkey chairs the Committee and its meetings are held in Istanbul. Its has held a series of meeting, the most recent being convened in 2003.

The Standing Committee for Scientific and Technological Affairs (COMSTECH)

COMSTECH was conceived at the same time as the two aforementioned Committees. COMSTECH ensures the implementation of resolutions adopted by the Islamic Summit and the ICFM, and encourages the development of capabilities in individual member states, and cooperation between them, in the areas of science and technology. These fields include education, health, housing, meteorology, and academic and applied research.  Chaired by the President of Pakistan, COMSTECH holds its meetings in Islamabad; the committee is open to all member states.  Recently, its meetings have generally been on a biannual basis, the latest being held in 2003.

Conclusions

This overview has highlighted the significant contributions of the Sharia and the Siyar in developing law of Nations – these contributions often are overlooked amidst the ‘Eurocentric’ vision of international law.  It is remarkable to note the contributions of the Sharia and Siyar in developing the norms of international commerce, business and trade.  Similarly, Islamic practices reflect considerable attention towards forging inter-State relationships.  Dispute resolutions mechanisms were advanced through such techniques as tahkίm and mediation.  Furthermore, Islamic States actively encouraged diplomatic contacts and liaison.  This study shall, in due course, examine the efforts of Siyar for promoting international diplomatic law.  Having assessed the extraordinary foresight and vision of political leaders and jurists in the early Islamic period, it is significantly disappointing to note the current state of stagnation prevalent in the contemporary Muslim world.  The initial historic vision of ijtihad appears to be absent from current Muslim leadership.

In this overview we have also examined the scope and meaning of controversial concepts.  The enquiry reveals that the term Jihad has attracted a range of differing interpretations.  Western scholarship, as well as some Muslim jurists, perceive Jihad as a weapon of aggression, an instrument of occupation and violence.  In reality, as has been demonstrated, such a narrow interpretation is erroneous; it is supported neither by an examination of the principal sources of the Sharia, nor is it endorsed by modern Islamic State practices.  It would appear that the original message of Islam is one of peace and reconciliation – a message which was frequently overridden by the extreme exigencies of violent circumstances.  Expanding upon this original message of Islam, Mahmassani makes the pertinent observation that ‘the original and only reliable texts of Islam expressly advocate [the view] that Islam favours peace as a fundamental basis of its legal framework.  These texts regulated war only in the exceptional cases in which it was deemed lawful . . . The word “peace” and its derivatives are cited in more than one hundred verses of the Koran, while the word “war” and its derivative verb are mentioned in only six verses’. 


In so far as the subject of freedom of religion and rights of religious minorities is concerned there remain significant inconsistencies in the practices of Islamic States.  It is contended that these inconsistencies and divisions are only partly a result of differing interpretations of classical Islamic laws.  Other, ‘extra-legal factors’ such as cultural, traditional and customary norms probably have a significant role in the adoption of rules regarding minority rights.
  The present analysis has established the presence of serious possibilities of compatibility between the Sharia and international human rights law.  While jurists and juridical treaties have only a limited role in law-making, the underlying message from this study is one of rapprochement and conciliation between the Sharia and modern laws of Nations.
The present overview has examined the sources of Islamic law, the Sharia, and Islamic International law, the Siyar.  This exercise is fruitful for a variety of reasons.  Firstly this survey has highlighted the arduous processes and passages through which contemporary Islamic legal systems have evolved.  Secondly the analysis has refined our appreciation of the distinction between binding legal norms on the one hand and theological values and aspirations on the other.  A systematic historical examination not only reflects the strength of Islam as a religion, but also affirms the tenacity of the Sharia which continues to flourish and ‘be interpreted in the light of societal changes’;
 this tenacity and vibrancy of Sharia also being represented in the Islamic legal maxim of ‘tatagayyar al-ahkam bi tagayaur al-zaman’ translated as legal ruling may change with changes in time.

Thirdly, a significant portion of the chapter has addressed the complex subject of Islamic identity.  The issue of identity, particularly an identity based on a religious ethos represents a waxed subject of general international law, where there is an increasing emphasis on secularism.  In its attempts to configure and resolve the subject of identity, this study has placed reliance on the membership of an organisation, which aims to promote the interest of Muslims and Islamic State.  While critics of this study may advocate a different approach, identification with the membership of the OIC to represent an Islamic identity remains least controversial.  We have examined the various institutions affiliated to the OIC, and its agenda in promoting the interests of Muslim States.  A long-term, though improbable, aim of the drafter of the OIC Charter had been the economic and possibly political union of the Islamic States.  This would have been a step towards forging an Ummah, which does not perceive boundaries between Islamic communities and does not validate the concept of nationality.
  However, such idealistic conceptions are at present deemed impracticable and have not been addressed either by the provisions of the Charter or by the individual member States. Short of major claims of economic and political union, the OIC nevertheless has a number of positive features encouraging economic co-operation through a range of diverse projects.  Article II(A), 2 of the Charter represents the fundamental objective as being ‘to consolidate co-operation among Muslim States in the economic, social, cultural, scientific and other vital fields of activities’.  

Having been established with a religious as opposed to a regional focus, the OIC might appear limited when contrasted with e.g. the European Union (EU), the African Unity (AU), or the South Asian Association for Regional Cooperation (SAARC).  Islam, the fastest growing religion in the world, nevertheless nurtures an overarching bond amongst its followers–the strength of this attachment is evident through the mechanics of this organisation.  The OIC has played a critical role in dispute resolution amongst Islamic States themselves.  As this study explores, it has also been instrumental in instituting mediation processes at the regional or global level.  In so far as combating the scourge of terrorism is concerned, the work of the OIC requires a detailed analysis, a subject to be addressed in a subsequent chapter. 

	RECOMMENDED BIBLIOGRAPHY


1. MA Boisard, ‘On the Probable Influence of Islam on Western Public and International Law’ (1980) 11 International Journal of Middle East Studies
2. T Landscheidt, ‘Der Einfluß des Islam auf die Entwicklung der Temperamenta Belli im europäischen Völkerrecht’ (Göttingen, Unpublished Dissertation, 1955)

3. MC Bassiouni, ‘Protection of Diplomats under Islamic Law’ (1980) 74 AJIL
4. S Ferrari and A Bradney (eds), Islam and European Legal Systems (Aldershot, Ashgate, 2000).

5. M Khadduri, ‘Islam and the Modern Law of Nations’ (1956) 50 AJIL
6. S Mahmassani, ‘The Principles of International Law in the Light of Islamic Doctrine’ (1966) 117(1) Recueil des Cours de l’Académie de Droit International 

7. S Verosta ‘International Law in Europe and West Asia between 100 and 650 A.D.’ (1964) 113(III) Recueil des Cours de l’Académie de Droit International
8. C H Alexandrowicz, ‘The Afro-Asian World and the Law of Nations’ (1968) 123 (I) Recueil des Cours de l’Académie de Droit International
9. HS Khalilieh, Islamic Maritime Law: An Introduction (Leiden, Brill, 1998)

10. J Rehman, ‘Islamic Law and Environmental Regulations:  An Analysis of the Rules and Principles contained in the Sharia and Modern Muslim States Practices’ paper prepared for the University of Tezukayama (Japan)’ January 2004 (Unpublished, on file with the author)

11. J Cockayne, ‘Islam and International humanitarian law: From a Clash to a Conservation between Civilizations’ (2002) 84 International Review of the Red Cross
12. J Schacht, ‘Islamic law in Contemporary States’ (1959) 8 American Journal of Comparative Law
13. HM Zawati, Is Jihād a Just War? War, Peace, and Human Rights Under Islamic and Public International Law (Lewiston, NY, Edwin Mellen Press, 2001)

14. A Saeed, Islamic Banking and Interest: A Study of the Prohibition of Riba and its Contemporary Interpretation (Leiden, Brill, 1999)

15. DS Macgoliouth, Muhammad and the Rise of Islam (London and New York, G.P Putnam Sons, 1905) 

16. CG Weeramantry, Islamic Jurisprudence: An International Perspective (London, Macmillan Press, 1988)
17. AL Udovitch ‘Commercial Techniques in Early Medieval Islamic Trade’ in DS Richards (eds), Islam and the Trade of Asia: A Colloquium (Oxford, Bruno Cassirer, 1970)

18. GM Badr, ‘Islamic Law: Its Relations to Other Legal Systems’ (1978) 26 American Journal of Comparative Law
19. D de Santillana ‘Law and Society’ in J Schacht and CE Bosworth (eds), The Legacy of Islam (Oxford, Clarendon Press, 1974)

20. JL Esposito, The Oxford Encyclopaedia of Modern Islamic World vol II (New York, Oxford University Press, 1995)

21. JC Hurewitz, (ed), The Middle East and North Africa in World Politics: A Documentary Record–European Expansion 1535–1914 (New Haven, Yale University Press, 1975)

22. H Moinuddin, The Charter of the Islamic Conference and Legal Framework of Economic Cooperation Among its Member States: A Study of the Charter, the General Agreement for Economic, Technical and Commercial Co-operation and the Agreement for Promotion, Protection and Guarantee of Investments Among Member States of the OIC (Oxford, Clarendon Press, 1987)

23. M Hamidullah, Muslim Conduct of State: Being a Treaties on Siyar, that is Islamic Notion of Public International Law, Consisting of the Laws of Peace, War and Neutrality, Together with precedents from Orthodox Practices and Precedent by a Historical and General Introduction (Lahore, Sh Muhammad Ashraf, 1977)

24. State Bank of India v. The Custodian of Evacuee Property, West Pakistan, (1969) PLD, Lahore

25. RB Von Mehren and PN Kourides, ‘International Arbitration Between States and Foreign Private Parties: The Libyan Nationalization Cases’ (1981) 75 AJIL
26. SP Huntington, The Clash of Civilizations and the Remaking of World Order (London, Simon & Schuster, 1996)

27. M Khadduri, War and Peace in the Law of Islam (Baltimore and London, The John Hopkins Press, 1955) 

28. M Khadduri, The Islamic Law of Nations – Shaybānī’s Siyar: Translated with an Introduction, Notes and Appendices by M. Khadduri (Baltimore, Maryland, The John Hopkins Press, 1966)

29. Alẵ al-Dỉn al-kāsāani, Kitāb Badai’ al-Sana’i fi Tartib al Shar’ia vol 7 (Cario, al-Mtaba ‘a al-Jamaliyya, 1910)

30. JB Glubb, War in the Desert: R.A.F Frontier Campaign (New York, WW Norton, 1961)
31. AA An-Na’im ‘Upholding International Legality Against Islamic and American Jihad’ in K Booth and T Dunne (eds), Worlds in Collision: Terror and the Future of Global Order (London, Palgrave, 2002)

32. J Rehman, ‘Self-Determination, State Building and the Muhajirs: An International Legal Perspective of the Role of the Indian Muslim Refugees in the Constitutional Development of Pakistan’ (1994) 3 Contemporary South Asia
33. R Landau, Islam and the Arabs (London, George Allen and Unwin Ltd, 1958)

34. M Khadduri, ‘Islam and the Modern Law of Nations’ (1956) 50 AJIL
35. R Mushkat ‘Is War Ever Justifiable? A Comparative Survey’ (1987) 9 Loyola of Los Angeles International and Comparative Law Journal
36. Y El-Ayouty, ‘International Terrorism under the Law’ (1999) 5 ILSA Journal of International and Comparative Law
37. Z Badawi, ‘Are Muslims Misunderstood’ The Independent Newspaper (London, United Kingdom 23 September 2001)

38. J Rehman, ‘Accommodating Religious Identities in an Islamic State: International Law, Freedom of Religion and the Rights of Religious Minorities’ (2000) 7 International Journal on Minority and Group Rights

39. J Rehman  ‘Minority Rights and Constitutional Dilemmas of Pakistan’ (2001) 19 NQHR 417.

40. B Lewis, The Jews of Islam (Princeton, NJ, Princeton University Press, 1984)

41. R Landau, Islam and the Arabs (London, George Allen and Unwin Ltd, 1958)

42. MA Karandikar, Islam in India’s Transition to Modernity (Bombay, Orient Longmans, 1968)

43. G Eaton, Islam and the Destiny of Man (Cambridge, Islamic Text Society, 1994)

44. AE Mayer, Islam and Human Rights: Tradition and Politics 2nd edn (Boulder, Col, Westview Press, 1995)

45. B Ye’or, The Dhimmi: Jews and Christians Under Islam (London and Toronto, Associated University Press, 1985)

46. Y Courbage and P Fargues, Christians and Jews Under Islam (London, I B Tauris, 1997)

47. DE Azrt, ‘The Role of Compulsion in Islamic Conversion: Jihad, Dhimma and Rida’ (2002) 8 Buffalo Human Rights Law Review 15

48. H Inalcik, The Ottoman Empire: the Classical Age 1300–1600 (London, Phoenix, 1994)

49. P Mansfield, The Ottoman Empire and Its Successor (London, Macmillan, 1973)

50. J McCarthy, The Ottoman Peoples and the End of Empire (London, Hodder and Stoughton) 2000.

51. E Maclagan, The Jesuits and the Great Mogul (New York, Octagon Books, 1972)

52. B Gascoigne, The Great Moghuls (London, Cape, 1991).

53. SM Ikram, Muslim Civilization in India (New York, Columbia University Press, 1969)

54. J Rehman, The Weaknesses in the International Protection of Minority Rights (The Hague, Kluwer Law International, 2000)

55. S Mahmassani, Arkan Huquq-al-Insan (Beirut, Dar-`ilmli’-Malayin, 1979) 

56. SM Haider (ed), Islamic Concept of Human Rights (Lahore, Book House, 1978).

57. Pakistan’s Representative Begum Ikram-ullah, GAOR 3rd Session, Part I, third Committee, 90th meeting, 1st October 1948

58. J Kelsay, ‘Saudi-Arabia, Pakistan and the Universal Declaration on Human Rights’ in D Little et al (eds), Human Rights and Conflict of Cultures: Western and Islamic Perspectives on Religious Liberty (Columbia, University of South Carolina Press, 1988)

59. AA An-Nai’m, ‘The Islamic Law of Apostasy and its Modern Applicability: A Case from the Sudan’ (1986) 16 Religion
60. JL Esposito, ‘Contemporary Islam: Reformation or Revolution?’ in JL Esposito (ed), The Oxford History of Islam (Oxford, Oxford University Press, 1999)

61. M Khadduri, ‘The Islamic System: Its Competition and Co-existence with Western Systems’ (1959) Proceedings of the American Society of International Law
62. SA Meenai, The Islamic Development Bank: A Case-Study of Islamic Co-operation (London and New York, Kegan Paul International, 1989)

63. A Saeed, Islamic Banking and Interest: A Study of the Prohibition of Riba and its Contemporary Interpretation (Leiden, Brill, 1999)
64. S. S. Ali & J. ehman, “The Concept of Jihad in Islamic International Law” (2005) Vol. 10(3) Journal of Peace and Security Law (Oxford University Press Publication) pp. 321-343.

65. “Religious Pluralism, Human Rights and Muslim Citizenship in Europe: Some Preliminary Reflections on an Evolving methodology for Consensus” in T. Leonon & J. Goldschmidt (eds.) Religious Pluralism and Human Rights in Europe (2007) Antwerp: Intersentia, pp. 57-79.

66. “The Twain Doth Meet! A Preliminary Exploration of the Theory and Practice of as-Siyar and International Law in the Contemporary world” in J. Rehman & S. Breau (eds., ) Religion, Human Rights and International Law: A Critical Examination of Islamic State Practices (2007) Leiden: Martinus Nijhoff Publishers pp. 95-136.
� See companion study on ‘sources of international law’.


� See MA Boisard, ‘On the Probable Influence of Islam on Western Public and International Law’ (1980) 11 International Journal of Middle East Studies 429; T Landscheidt, ‘Der Einfluß des Islam auf die Entwicklung der Temperamenta Belli im europäischen Völkerrecht’ (Göttingen, Unpublished Dissertation, 1955); MC Bassiouni, ‘Protection of Diplomats under Islamic Law’ (1980) 74 AJIL 609.


�	Professor Abdullahi Ahmed An-Na’im has reiterated the position in the following terms.  He notes ‘[i]n my view, there can only be one international law, but it has to be truly international by incorporating relevant principles from different legal traditions, instead of the exclusive Euro-centric concept, principles and institutions of international law as commonly known today’ Workshop on Islamic Law: Islamic Law and International Law Joint AALS, American Society of Comparative Law and Law and Society Association, 2004 (Annual Meeting) <� HYPERLINK "http://www.aals.org/am2004/islamiclaw/international.htm" ��http://www.aals.org/am2004/islamiclaw/international.htm�> 2–6 January 2004 (19 May 2004); also see MN Shaw, International Law 5th edn (Cambridge, Cambridge University Press, 2003) at 26; for a rare, though useful contemporary European perspective on Islam see S Ferrari and A Bradney (eds), Islam and European Legal Systems (Aldershot, Ashgate, 2000).


� See M Khadduri, ‘Islam and the Modern Law of Nations’ (1956) 50 AJIL 358; S Mahmassani, ‘The Principles of International Law in the Light of Islamic Doctrine’ (1966) 117(1) Recueil des Cours de l’Académie de Droit International 205; S Verosta ‘International Law in Europe and West Asia between 100 and 650 A.D.’ (1964) 113(III) Recueil des Cours de l’Académie de Droit International 491; CH Alexandrowicz, ‘The Afro-Asian World and the Law of Nations’ (1968) 123 (I) Recueil des Cours de l’Académie de Droit International 121; HS Khalilieh, Islamic Maritime Law: An Introduction (Leiden, Brill, 1998).


�	Mahmassani, n 4 above, 227–273; also see J Rehman, ‘Islamic Law and Environmental Regulations:  An Analysis of the Rules and Principles contained in the Sharia and Modern Muslim States Practices’ paper prepared for the University of Tezukayama (Japan)’ January 2004 (Unpublished, on file with the author).


� J Cockayne, ‘Islam and International humanitarian law: From a Clash to a Conservation between Civilizations’ (2002) 84 International Review of the Red Cross 597.


� ‘The rule pacta sunt servanda is one of the fundamental principles of Islamic law’ J Schacht, ‘Islamic law in Contemporary States’ (1959) 8 American Journal of Comparative Law 133, at 139.  For the elaboration of the principle in general international law see JF O’Connor, Good Faith in International Law (Aldershot, Hants, 1991); MN Shaw, International Law 5th edn (Cambridge, Cambridge University Press, 1997) at 811.


� The Qur’an (16: 91).


� The Qur’an (8: 72).


� See HM Zawati, Is Jihād a Just War? War, Peace, and Human Rights Under Islamic and Public International Law (Lewiston, NY, Edwin Mellen Press, 2001) at 55–58.


� A Saeed, Islamic Banking and Interest: A Study of the Prohibition of Riba and its Contemporary Interpretation (Leiden, Brill, 1999) 30.


� DS Macgoliouth, Muhammad and the Rise of Islam (London and New York, G.P Putnam Sons, 1905) 69.


� CG Weeramantry, Islamic Jurisprudence: An International Perspective (London, Macmillan Press, 1988) 3.


� AL Udovitch ‘Commercial Techniques in Early Medieval Islamic Trade’ in DS Richards (eds), Islam and the Trade of Asia: A Colloquium (Oxford, Bruno Cassirer, 1970) 37–66 at 38.


� GM Badr, ‘Islamic Law: Its Relations to Other Legal Systems’ (1978) 26 American Journal of Comparative Law 188, at 196.  On the broad application and scope of hawalah see below chapter 6.


� Mahmassani, n 4 above, at 271–272.  According to Professor de Santillana ‘among our positive acquisitions from [Islamic] law, there are legal institutions such as limited partnerships and certain technicalities of commercial law’.  D de Santillana ‘Law and Society’ in J Schacht and CE Bosworth (eds), The Legacy of Islam (Oxford, Clarendon Press, 1974) 309–310.


� Mahmassani, n 4 above, at 265–266.


� Ibid. at 265.


� Badr n 15 above, at 196.


� See JL Esposito, The Oxford Encyclopaedia of Modern Islamic World vol II (New York, Oxford University Press, 1995) at 457.  Also see above, chapter 1.


� See JC Hurewitz, (ed), The Middle East and North Africa in World Politics: A Documentary Record–European Expansion 1535–1914 (New Haven, Yale University Press, 1975); M Evans, Religious Liberty and International Law in Europe (Cambridge, Cambridge University Press, 1997) 60.


� H Moinuddin, The Charter of the Islamic Conference and Legal Framework of Economic Cooperation Among its Member States: A Study of the Charter, the General Agreement for Economic, Technical and Commercial Co-operation and the Agreement for Promotion, Protection and Guarantee of Investments Among Member States of the OIC (Oxford, Clarendon Press, 1987) at 39.


� See Bassiouni, n 2 above, at 609.


� See below, chapter 4.


� Mahmassani, n 4, above, 265–266; M Hamidullah, Muslim Conduct of State: Being a Treaties on Siyar, that is Islamic Notion of Public International Law, Consisting of the Laws of Peace, War and Neutrality, Together with precedents from Orthodox Practices and Precedent by a Historical and General Introduction (Lahore, Sh Muhammad Ashraf, 1977) 151.


� State Bank of India v. The Custodian of Evacuee Property, West Pakistan, (1969) PLD, Lahore, 1050.


� Ibid. at 1062.


� (1981) 20 ILM, 37 at 201.  See RB Von Mehren and PN Kourides, ‘International Arbitration Between States and Foreign Private Parties: The Libyan Nationalization Cases’ (1981) 75 AJIL 478.


� Mahmassani, n 4 above, 272–273.


� Zawati, n 10 above, at 70.


� Ibid. at 70.


� See AHA Soons (ed), International Arbitration: Past and Prospects, A Symposium to Commemorate the Centenary of the Birth of Professor J.H.W. Verzijl (Dordrecht, Martinus Nijhoff Publishers, 1990); AM Stuyt, Survey of International Arbitration 1794–1989 (Dordrecht, Martinus Nijhoff Publishers, 1990); JG Merrills, International Dispute Settlement (Cambridge, Cambridge University Press, 1998).


� SP Huntington, The Clash of Civilizations and the Remaking of World Order (London, Simon & Schuster, 1996) 263; JL Payne, Why Nations Arm (Oxford, Basil Blackwell, 1989) 121–133.


� See above chapter 1.


� Zawati, n 10 above, at 13–14.


� The Qur’an (61: 11–13).


� M Khadduri, War and Peace in the Law of Islam (Baltimore and London, The John Hopkins Press, 1955) 55–56. (Italics added, footnotes omitted).  In another of his works, Khadduri, reiterates the point that ‘[i]n technical language, it was an “exertion” of one’s own power to fulfil a prescribed duty, and the believers recompense, in addition to worldly material rewards, would be the achievement of salvation, for the fulfilment of such a duty means the reward of Paradise.  This participation might be fulfilled by the heart, the tongue, or the hands, as well as by the sword.  The jihād was accordingly a form of religious propaganda carried out by spiritual as well as material means’.  M Khadduri, The Islamic Law of Nations – Shaybānī’s Siyar: Translated with an Introduction, Notes and Appendices by M. Khadduri (Baltimore, Maryland, The John Hopkins Press, 1966) at 15.


� Alẵ al-Dỉn al-kāsāani, Kitāb Badai’ al-Sana’i fi Tartib al Shar’ia vol 7 (Cario, al-Mtaba ‘a al-Jamaliyya, 1910) at 97.


� Zawati, n 10 above, at 13–14.  In al-kāsāani’s analysis ‘according to Islamic law (al-Shar’ al-Islami), jihad is used in expending ability and power in struggling in the path of Allah by means of life, property, words and more.’ Alẵ al-Dỉn al-kāsāani, n 38 above, at 97.  JL Esposito, The Oxford Encyclopaedia of the Modern Islamic World vol II (New York, Oxford University Press, 1955) at 373.


� The United Nations Charter prohibits the use of force in international relations.  Article 2(4) provides – ‘All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, on in any other manner inconsistent with the Purposes of the United Nation’.  The only exception to this prohibition on the use of force is provided in Article 51 according to which – ‘Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defense shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security’. The Charter of the United Nations 1945; Charter of the United Nations (signed 26 June 1945, entered into force 24 October 1945) 59 Stat. 1031, TS 993, 3 Bevans 1153, UNTS xvi (892 UNTS 119), UKTS (1946) 67.


� See JB Glubb, War in the Desert: R.A.F Frontier Campaign (New York, WW Norton, 1961) at 31.


� Emphasising upon this point, Professor Abdullahi Ahmed An-Na’im makes the observation that ‘[t]he historical context within which Sharia was elaborated during the first three centuries of Islam was an extremely harsh and violent environment, where the use of force in intercommunal relations was the unquestioned norm.  It was simply conceptually incoherent and practically impossible for Sharia regulation of intercommunal (international) relations to have been based on principles of peaceful co-existence and rule of law in the modern sense of these terms’.  AA An-Na’im ‘Upholding International Legality Against Islamic and American Jihad’ in K Booth and T Dunne (eds), Worlds in Collision: Terror and the Future of Global Order (London, Palgrave, 2002) 162–172, at 166.


� Weeramantry, n 13 above, at 4–5; J Rehman, ‘Self-Determination, State Building and the Muhajirs: An International Legal Perspective of the Role of the Indian Muslim Refugees in the Constitutional Development of Pakistan’ (1994) 3 Contemporary South Asia 111–129, at 113.


� The Qur’an (9: 7–11).


� The Qur’an (2: 191–194).


� The Qur’an (9: 3–6).


� Khadduri, n 37 above, at 63.


� R Landau, Islam and the Arabs (London, George Allen and Unwin Ltd, 1958) at 41.


� Khadduri, War and Peace, n 37 above, at 63.


� M Khadduri, ‘Islam and the Modern Law of Nations’ (1956) 50 AJIL 358, at 359.


� See An-Na’im, n 42 above, 162–172, at 163.


� Ibid. 163.


� Ibid. 163.


� R Mushkat ‘Is War Ever Justifiable? A Comparative Survey’ (1987) 9 Loyola of Los Angeles International and Comparative Law Journal 227.


� Payne, n 33 above, at 121.


� Ibid. 122.


� Huntington, n 33 above, at 263.


� Ibid.


� Khadduri n 50 above, at 359.


� Ibid. at 359.


� Khadduri, n 37 above, (text accompanying n 16) at 59.


� Moinuddin, n 22 above, at 28; also See Y El-Ayouty, ‘International Terrorism under the Law’ (1999) 5 ILSA Journal of International and Comparative Law 485, 488.


� Ibid. at 489.


� Z Badawi, ‘Are Muslims Misunderstood’ The Independent Newspaper (London, United Kingdom 23 September 2001) 19.


� Ibid.


� JL Esposito, The Oxford Encyclopaedia of Modern Islamic World vol III (New York, Oxford University Press, 1995) 439.


� Islam is by no means unique in this regard.  Other great religions and religious civilizations including Christianity and Judaism have gone through similar experiences.


� J Rehman, ‘Accommodating Religious Identities in an Islamic State: International Law, Freedom of Religion and the Rights of Religious Minorities’ (2000) 7 International Journal on Minority and Group Rights 139; J Rehman  ‘Minority Rights and Constitutional Dilemmas of Pakistan’ (2001) 19 NQHR 417.


� Report of the Kingdom of Saudi Arabia submitted pursuant to paragraph 6 of Security Council Resolution 1373 (2001) Concerning Counter-Terrorism S/2001/1294 at 5.  Text available at <� HYPERLINK "http://ods-dds-ny.un.org/doc/UNDOC/GEN/N01/722/76/PDF/N0172276.pdf?OpenElement" ��http://ods-dds-ny.un.org/doc/UNDOC/GEN/N01/722/76/PDF/N0172276.pdf?OpenElement� > (7 October 2004).


� El-Ayouty, n 62 above, at 489.


� Ibid.


� Ibid.


� For the provisions of Article 2(4) UN Charter see n 40 above.


� Weeramantry makes the point eloquently when he notes ‘[t]he call of the muezzin from the minaret – “There is no god except God and Muhammad is the Apostle of God” – was, within a century of the Prophet’s death, re-echoing in territories as far a field as Spain and China’ Weeramantry, n 13 above, at 9; B Lewis, The Jews of Islam (Princeton, NJ, Princeton University Press, 1984) 16; R Landau, Islam and the Arabs (London, George Allen and Unwin Ltd, 1958) 45–46; MA Karandikar, Islam in India’s Transition to Modernity (Bombay, Orient Longmans, 1968) 32–35.


� See R Landau, n 74 above, at 46.


� G Eaton, Islam and the Destiny of Man (Cambridge, Islamic Text Society, 1994) at 29.


� AE Mayer, Islam and Human Rights: Tradition and Politics 2nd edn (Boulder, Col, Westview Press, 1995) 127.


� See B Ye’or, The Dhimmi: Jews and Christians Under Islam (London and Toronto, Associated University Press, 1985); Y Courbage and P Fargues, Christians and Jews Under Islam (London, I B Tauris, 1997).


� DE Azrt, ‘The Role of Compulsion in Islamic Conversion: Jihad, Dhimma and Rida’ (2002) 8 Buffalo Human Rights Law Review 15, at 27.


� Khadduri, n 37 above, at 75.


� According to Azrt, ‘The other class of non-Muslims who were not dhimmis were slaves, the fate of polytheists and idolaters who had been captured as prisoners of war rather than slain in or after battle.  They had the choice only of slavery, conversion to Islam or death; no special communal contract allowed them to quietly or even humbly practice their religion’ n 79 above, at 27.


� Mayer, n 77 above, at 127.


� MD Evans, Religious Liberty and International Law in Europe (Cambridge, Cambridge University Press, 1997) at 59.


� Mayer, n 77 above, at 126.


� Ibid. 126–127.


� Eaton, n 76 above, 29–30.


� ‘Despite incidents of discrimination and mistreatment of non-Muslims, it is fair to say that the M uslim World, when judged by the standards of the day, generally showed far greater tolerance and humanity in its treatment of religious minorities than did the Christian West. In particular, the treatment of the Jewish minority in Muslim societies stands out as fair and enlightened when compared with the dismal record of Christian European persecution of Jews over the centuries’. Mayer, n 77 above, 127–128. (footnotes omitted).


� H Inalcik, The Ottoman Empire: the Classical Age 1300–1600 (London, Phoenix, 1994); P Mansfield, The Ottoman Empire and Its Successor (London, Macmillan, 1973); J McCarthy, The Ottoman Peoples and the End of Empire (London, Hodder and Stoughton) 2000.


� JA Laponce, The Protection of Minorities (Berkeley and Los Angeles, University of California Press 1960) 84–85.


� VV Dyke, Human Rights, Ethnicity and Discrimination (Westport, Conn and London, Greenwood Press, 1985) 74; ‘[w]hile the [Millet] system was hardly based on any recognition of “human rights”, its application is most compatible with the philosophy of human rights’ J Packer, ‘The Protection of Ethnic and Linguistic Minorities in Europe� XE "Europe" �’ in J Packer and K Myntti (eds), The Protection of Ethnic and Linguistic Minorities in Europe (Turku/Åbo, Åbo Akademi, Institute for Human Rights, Åbo Akademi University, 1993) at 42.


� Evans, n 83 above, at 60.


� S Wolpert, A New History of India (Oxford, Oxford University Press, 1989) at 109.


� CH Alexandrowicz, ‘Kautilyan Principles and the Law of Nations’ (1965-66) 41 BYIL 301, at 313.


� See E Maclagan, The Jesuits and the Great Mogul (New York, Octagon Books, 1972); B Gascoigne, The Great Moghuls (London, Cape, 1991).


� SM Ikram, Muslim Civilization in India (New York, Columbia University Press, 1969) 144.


� Ibid. 172.


� Article 18 provides: Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance. See the Universal Declaration on Human Rights (adopted 10 December 1948) GA Res. 217A(III), UN Doc. A/810 at 71 (1948).


� According to Article 18(1) of the Covenant: Everyone shall have the right to freedom of thought, conscience and religion. This right shall include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching.  The International Covenant on Civil and Political Rights 1966 (adopted 16 December 1966, entered into force 23 March 1976) 999 UNTS 171, UKTS 6 (1977), Cmnd, 6702, 6 ILM (1967) 368.


� This article, the so called ‘minority rights article’ provides: In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language.  Article 27 of the International Covenant on Civil and Political Rights (1966) 999 UNTS 171, UKTS 6 (1977), Cmnd, 6702, 61 AJIL (1967) 870.  For useful analysis on the rights of minorities under Article 27 see F Capotorti, Special Rapporteur: Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities, (1978) United Nations Sales No E78XIVI reprinted, New York, United Nations Centre for Human Rights, United Nations Sales (1991� XE "United Nations" �� XE "Human Rights" �) No E91XIV2, at 26.  C Tomuschat, ‘Protection of Minorities under Article 27 of the International Covenant on Civil and Political Rights’ (1983) Völkerrecht als Rechtsordnung, Internationale Gerichtsbarkeit, Menschenrechte, Festschrift für Herman Mosler, 949; LB Sohn ‘The Rights of Minorities’ in L Henkin (ed), The International Bill of Rights� XE "Human Rights" �: The Covenant on Civil and Political Rights (New York, Columbia University Press, 1981) 270–289; P Thornberry, International Law and the Rights of Minorities (Oxford, Clarendon Press, 1991) 141–248; J Rehman, The Weaknesses in the International Protection of Minority Rights (The Hague, Kluwer Law International, 2000) 165–2002.


� See S Mahmassani, Arkan Huquq-al-Insan (Beirut, Dar-`ilmli’-Malayin, 1979) 260–264; SM Haider (ed), Islamic Concept of Human Rights (Lahore, Book House, 1978).


� Mayer, n 77 above, at 11.


� Pakistan’s Representative Begum Ikram-ullah, GAOR 3rd Session, Part I, third Committee, 90th meeting, 1st October 1948, 37.


� Mayer n 77 above, at 142.


� See J Kelsay, ‘Saudi-Arabia, Pakistan and the Universal Declaration on Human Rights’ in D Little et al (eds), Human Rights and Conflict of Cultures: Western and Islamic Perspectives on Religious Liberty (Columbia, University of South Carolina Press, 1988) 33–52; BG Tahzib, Freedom of Religion or Belief: Ensuring Effective International Legal Protection (The Hague, Martinus Nijhoff Publishers, 1996) 72–74.  On the sensitive question of apostasy in Islamic law and its compatibility with modern human rights law see AA An-Nai’m, ‘The Islamic Law of Apostasy and its Modern Applicability: A Case from the Sudan’ (1986) 16 Religion, 197.


� UN Doc A/PV. 182, 890.


� During the preparation of the Convention on the Prevention and Punishment of the Crime of Genocide (1948) Pakistan had paid a particular emphasis on the cultural contributions of religious groups and communities within the states and had also proposed an article according to which ‘genocide also [meant] . . . acts committed with the intent to destroy the religion or culture of a religious, racial or national group: (i)  Systematic conversions from one religion to another by means of or by threats of violence (ii) Systematic destruction or desecration of places and objects of religious worship and desecration and destruction of objects of cultural value’.  The failure of having such a provision included in the text of the Convention proved a major disappointment to the Pakistani delegation.  In the plenary session Pakistan’s representative Begum Ikram-ullah said ‘ . . . it must be realised that very often a people did not differ from its neighbours by its racial characteristics but by its spiritual heritage.  To deprive a human group of its separate culture could thus destroy its individuality as completely as physical inhalation.  Moreover, those guilty of the crime of mass extermination committed that crime because the existence of a community endowed with a separate cultural life was intolerable to them.  In other words physical genocide was only the means, the end was the destruction of a peoples spiritual individuality’.  GAOR 3rd Session, Part I, 178th meeting, 9 December 1948, 817. This commitment was made evident in Pakistan’s bilateral treaty with India in 1950 whereby both the States undertook to ‘ensure the Minorities....complete equality of citizenship, irrespective of religion . . . freedom of occupation, speech and worship . . .’ Agreement between India and Pakistan Concerning Minorities (1950) 131 UNTS (1950) para (a).  Freedom of religion and support for the religious minorities was strongly advocated by Pakistan during the drafting stages of ICCPR.  Article 27 of the ICCPR was treated as ‘the most important in the entire Covenant’ A/C3/SR1104, 14 November, 1961, para 15.


� The Declaration was adopted on 10 December 1948 with forty-eight votes in favour none against and eight abstentions.  In addition to Saudi Arabia, South Africa and the Soviet Block States abstained from voting.  See AH Robertson and JG Merrills, Human Rights in the World: An Introduction to the Study of the International Protection of Human Rights (Manchester, Manchester University Press, 1996) 28.


� For an analysis of the Declaration see Mayer, n 77 above, 22.


� Article X (Rights of Minorities).


� Mayer, n 77 above, 131–133.


� See JL Esposito, ‘Contemporary Islam: Reformation or Revolution?’ in JL Esposito (ed), The Oxford History of Islam (Oxford, Oxford University Press, 1999) 643.


� See M Khadduri, ‘The Islamic System: Its Competition and Co-existence with Western Systems’ (1959) Proceedings of the American Society of International Law 49, at 52; M Khadduri, ‘Islam and the Modern Law of Nations’ (1956) 50  AJIL 358.


� See below chapters 4 and 7.


� See P Malanczuk, Akehurst’s Modern Introduction to International Law 7th rev edn (London, Routledge, 1997) 224.


� Baderin, n 31 above, at 8 (see text accompanying n 33).  According to an earlier study, there are twenty-three countries recognising Islam as the State religion.  See IR al-Fariqi (ed), Historical Atlas of the Religions of the World (New York, Macmillan, 1974) 279 cited in JL Payne, Why Nations Arm (Oxford, Basil Blackwell, 1989) at 122–123.


� The reliance upon OIC membership as identification of ‘Islamic’ States has been adopted by a number of Scholars and jurists see e.g. Baderin, n 31 above, at 8.


� Moinuddin, n 3 above, at 101.


� Huntington, n 55 above, at 176.


� The OIC Charter was approved and adopted in the third Islamic Conference of Foreign Ministers held in Jeddah in March 1972.  The Charter was registered in conformity with Article 102 of the United Nations Charter on 1 February, 1974.  For the text of the Charter see <http://www.oic-oci.org/> (2 October 2004); also see P Sands and P Klein, Bowett’s Law of International Institutions, 5th edn (London, Sweet and Maxwell, 2001) 148.


� Article IV, OIC Charter.


� Ibid. Article V.


� Ibid. Article VI.


� For a critical examination see Hussain, n 10 above, 90–117.


� <� HYPERLINK http://www.oic-oci.org/english/main/subsidiary%20organs.htm ��www.oic-oci.org/english/main/subsidiary%20organs.htm�> (20 September 2004).


� SESRTCIC Publications 2002.


� SESRTCIC Publications 2002.


� <� HYPERLINK http://www.oic-oci.org/english/main/Affiliated%20Institutions.htm ��www.oic-oci.org/english/main/Affiliated%20Institutions.htm�> (20 September 2004).


� Resolution No:15/10-EC.


� On the doctrinal issues regarding Islamic Banking see below chapter 6.


� <� HYPERLINK "http://www.oic-oci.org/" ��http://www.oic-oci.org/�> (1 October 2004).


� Ibid.


� Ibid. Resolution 4/3 IS.


� Ibid. See The Deeni Madirsa (Voluntary Registration and Regulation Ordinance) 2002.  For criticisms of the regulation see International Crisis Group, Pakistan: Madrisas, Extremism and the Military (Islamabad, Brussels, 2002) Report No, 36; S Ahmed, Pakistan’s Unkept promise: The Untamed Madrasas, International Herald Tribune, The IHT online (Cedex, France, 26 January 2004) <� HYPERLINK "http://www.iht.com/articles/126492.html" ��http://www.iht.com/articles/126492.html�> (12 September 2004); ––‘Lessons in Jihad for Pakistani Youth Religious Schools Resist Law to Curb Extremism’ The Washington Post (Washington, the United States, 14 July 2002) at A19 <http://www.washingtonpost.com/ac2/wp-dyn?pagename=article&contentId=A1568-2002Jul13&notFound=true> (5 September 2004).


� Doc. ICFM 8-77/ICES-9.


� Doc.  Annex – I to ICMF 1281–E/D.6.  The text of the agreement was finalised on 14-16 March 1981 and was approved by the Intergovernmental Conference of Foreign Ministers (ICFM) of the OIC held in June 1981 in Baghdad, Iraq.


� The Preamble of the agreement provides that the objective inter alia is to provide and develop a favourable climate for investments.


� <� HYPERLINK "http://www.oic-oci.org/" ��http://www.oic-oci.org/�> (15 October 2004).


� For a detailed consideration see SA Meenai, The Islamic Development Bank: A Case-Study of Islamic Co-operation (London and New York, Kegan Paul International, 1989). Useful information can also be obtained from <http://www.isdb.org/> (7 May 2004).


� See A Saeed, Islamic Banking and Interest: A Study of the Prohibition of Riba and its Contemporary Interpretation (Leiden, Brill, 1999) 12–13.


� See the Second Annual Report of the Islamic Development Bank (1976–1977) at 4.


� See the Annual Report of the Islamic Development Bank (1999–2000) at 6.


� Ibid. 36.


� See discussion above on Al-Quds Funds.


� Mahmassani, n 4 above, 242.


� SS Ali and J Rehman, ‘Freedom of Religion versus Equality in International Human Rights Law: Conflicting Norms or Hierarchical Human Rights (A Case Study of Pakistan’ (2003) 21 Nordic Journal of Human Rights 404.


� Baderin, n 31 above, at 30.


� Cited, ibid.


� See generally CN Khan, ‘Commonwealth of Muslim States’ (1963) Voices of Islam 41; M Ahmad, ‘Umma–The idea of a Universal Community’ (1975) Islamic Studies 27.


� See below, chapter 7.





PAGE  
1

